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Women Empowerment through Right to Information

Dr. Bibha Tripathi*

Women Empowerment

According to T.N. Ray, “"Women empowerment is a idittensional concept, aiming at
establishment of a gender just society, based odayeequality though balancing of
power”. Empowerment is a journey, a continuous @sscin the fields of social legal,
education, health and hygiene, nutrition, drinkiveger, sanitation, housing and shelter and
science and technology.

Women empowerment is an independent subject basdtedelief that women have been
treated as equal under the Constitution of Indiasfite of the equality clause the
Constitution provides special protection considgivomen as vulnerable clause. Number
of laws has also been enacted to uplift and empdieecondition of women. Against this

backdrop if the enactment of Right to InformatiortA2005 is taken into account it

becomes aptly clear that though the act has nat leeacted exclusively to empower

women but it does not mean that it cannot be atli®r the cause of women rather it is a
gender just legislation similar to Right to educatAct.

Women empowerment has two axes, first, acceptagce¢hd patriarchal system and
secondly, acceptance by one’s own approach artddatiwomen all over the world are
challenged by a number of obstacles that restnieit &ability to play significant roles in
their communities and societies. Empowered womehgiths have a truly transformative
role to play in the society, but they are rarelfoafed the opportunities that will allow
them to fulfil their enormous potential. United Mais Development programme (UNDP)
has mentioned that where development is not ‘erggexld it is endangered. There are
number of legal documents dealing with gender eétyua national as well as international
level. Still a wide gap is there between the gaaisinciated in various documentary
provisions and situational reality. The UNDP cams$éid eight Millennium Development
Goals (MDG) for ensuring equality and peace actiossvorld. The third MDG is directly
related to the empowerment of women in India. ThBG4 are agreed upon goals to
reduce certain indications of disparity acrossvbed by the year 2015.

* Associate Professor, Law School, Banaras Hindu Ugiisity, Varanasi
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Today's world is a world of power. Postmodernisinkier Mitchel Foucault's book on
‘Knowledge and Power’ is an addition to the abovetiomed observation. Amongst
various methods and mechanisms having informatroacquiring information is one of
the main significant milestones in the way of empowent.

Information rights have a history of 248 years. Warfirst freedom of information Act
was issued in Stockholm on December 2, 1766. Rghhformation Act 2005 marks a
significant shift for Indian democracy. It is aneagid believe that greater the access of the
citizen to information, the greater the responsdgsnof government to community needs.
Alternatively, the more restrictions that are pthaen access, the greater will be the
feelings of 'powerlessness' and 'alienation’. Withoformation, people cannot adequately
exercise their rights as citizens or make inforrciegices.

The primary power of RTI is the fact that it emposvéndividual Citizens to requisition
information. Hence without necessarily forming prgg groups or associations, it puts
power directly into the hands of the foundationd#mocracy- the Citizen. The main
peculiarity of the Act is that it has used the woittzen and not person, meaning thereby it
is gender neutral legislation. Though women empoveeit and right to information is two
different and independent subjects but the comionatf the two can be creative and
welfaristic leading to the formation of an empoveeration. It is submitted in the paper
that such dreams could be turned into reality aitgr fulfilment of those prerequisites
which are quintessential to it. There are some domehtal foundations which require to be
changed. The paper will focus some of those qusetasal.

Right to Information as a Fundamental Right:

Right to know is considered to be a basic humant.rigreedom of information as a part of
freedom of speech and expression owes its originAiticle 19 of the Universal
Declaration of Human Rights, 1948. Article 19(1) ¢& the Constitution of India adopted
the principle at the time of its inception. Thughti to information is an inherent right
under Article 19(1) (a) of the Constitution. Thengahas been decided in various cases.

In People’s Union for Civil Liberties vs. Union of Irid AIR 2004 SC 1442, a Division
Bench of the Supreme Court of India constitutedlogtice S.B. Sinha and Justice B.M.
Khare held that “45. Right to Information is a fac# the freedom of ‘speech and
expression’ as contained in Article 19 (1) (a) bé tConstitution of India. Right to
Information, thus, indisputably is a FundamentajiRi’ Here it is also recognized that a
reasonable restriction on the exercise of the riglalways permissible for the security of
the state.

In State of U.P. vs. Raj Narain cas@975) 4 SCC 428, it has been held that “in a
Government of responsibility like ours, where dletagents of the public must be
responsible for their conduct, there can be butdeerets. The people of this country have
a right to know every public act, everything thatdione in a public way, by their public
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functionaries. They are entitled to know the paittics of every public transaction in all its
bearing.”

In S. P. Gupta vs. Union of Indig1981) Supp SCC 87, it is observed that to enthge
continued participation of the people in the deraticr process, they must be kept
informed of the vital decisions taken by the Goweent. Democracy expects openness and
openness is a concomitant of a free society. Buantier two cases the Apex Court was
silent on the relationship between the restriciidmnich should be imposed on the right to
know and the reasonable restrictions which areadireexisting on the freedom of speech
and expression under Article 19 (1) (a).

In Secretary, Ministry of Information and Broadcastingsovt. of India vs. The Cricket
Association of Benga(1995) 2 SCC 161, the Supreme Court says thaddreeof speech
and expression includes right to acquire inforrmadod disseminate it. It enables people
to contribute to debate on social and moral isskght to freedom of speech and
expression means right to education, to informemtertain and right to be educated,
informed and entertained. Right to telecast isietoee, within the ambit of Article 19 (1)

(a).

In Union of India vs. Association for Democratic Refmis (2002) 5 SCC 294, the
Supreme Court observed that the voters’ right mnkithe antecedents of the candidates is
based on the broader interpretation of Article 19 (a).The foundation of healthy
democracy is to have well informed citizens. Freeé fair election is the basic structure of
the Constitution and for that, information abowt ttandidates, eg., whether the candidate
is literate, what is his asset and liability, wresthe is charged with any criminal offence,
these must be known to every voter.

In Bennet Coleman and Co. vs. Union of IndialR 1973 SC 60, the Supreme Court
looked at the freedom of press which is within éingbit of Article 19 (1) (a) from another
angle. The Constitutional Guarantees for the freedd speech is not so much for the
benefit of press as it is for the benefit of thélpu The freedom of speech includes within
its compass the right of all citizens to read aednfiormed. Apart from these leading cases
there are many cases where people are right to lemalvrright to information have been
upheld. The purpose of discussing all these ishmmwsthat we already have right to
information as guaranteed by Article 19(1)(a) & @onstitution of India. Moreover, as an
extended part of the freedom of speech and expredsie right to know and to be known
is our Fundamental right as ensured by Chaptemofllithe Constitution. As per the
Constitution if there is violation of FundamentagR by the state, the aggrieved person
may go to the Supreme Court under Article 32 oth® High Court under Article 226
directly. But after passing of the Right to Infotmoa ct, 2005, this Fundamental Right
becomes only a statutory right.

From Fundamental Right to Statutory Right
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Legislative history

In 2000-2002 many State Governments enacted Thit Riginformation Act which is
operative in the respective States only. Then thet Government in the year 2002,
passed the Freedom of Information Act. But thist@dnlegislation contained many
lacunas. Jurists criticized the Act of 2002 becatisid not satisfy the aspiration of the
citizens; they wanted it to be more progressivsjtp@, participatory and meaningful. The
National Advisory Council recommended certain intppot changes to ensure greater
access to information. The Union Government exathitiee suggestions made by the
National Advisory Council and others and decidedrdpeal the Act of 2002. It then
enacted the Right to Information Act, 2005, whistsince then considered as a landmark
step in the field of Fundamental Right of freedoispeech and expression under Article
19(1) (a) of the Constitution of India.

Applicability

The Act applies both to Central and State Govertsnand all public authorities. A public
authority (sec. 2(h)) which is bound to furnishaimhation means any authority or body or
institution of self-government established or ctutd (a) by or under the Constitution,
(b) by any other law made by Parliament, (c) by ather law made by State Legislature,
(d) by a notification issued or order made by thprapriate Government and includes any
(i) body owned, controlled or substantially finadcdii) non-government organization
substantially financed - which, in clauses (a)dpdre all, directly or indirectly funded by
the appropriate Government.

Definition

Information

The Act defines information in sec. 2(f) as anyenal in any form, including the records,
documents, memos, e-mails, opinions, advices, pedsases, circulars, orders, log books,
contracts, reports, papers, samples, models, dattariad held in any electronic form and
information relating to any private body which damaccessed by a public authority under
any law for the time being in force. Sec. 2(i) de8B the word ‘record’ as including (a) any
document, manuscript and file, (b) any microfilmicrafiche and facsimile copy of a
document, (c) any reproduction of image or imagebarlied in such microfilm and (d)
any other material produced by a computer or ahgradevice.

Right to Information

The right to information is defined in sec. 2(j)aasght to information accessible under the
Act which is held by or under the control of anyppa authority and includes a right to (i)
inspection of work, documents, records, (ii) takimgtes, extracts or certified copies of
documents or records, (iii) taking separate samplenaterial, (iv) obtaining information
in the form of diskettes, floppies, tapes, videssedtes or in any other electronic mode or
through printouts where such information is stdred computer or in any other device.
Maintenance and Publication of Records
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Sec. 4 makes it a duty of public authorities to mt&h records for easy access and to
publish within 120 days the name of the particutdficers who should give the
information and in regard to the framing of theegylregulations etc. Subsection (3) of sec.
4 states that for the performance of subsectionallinformation shall be disseminated
widely and in such form and manner, which is eaailgessible to the public.

Sec. 6 permits persons to obtain information inli8hgor Hindi or in the official language
of the area from the designated officers. The perseed not give any reason for the
request or any personal details. Sec. 7 requiresetiuest to be disposed of within 30 days
provided that where information sought for concetims life or liberty of a person, the
same shall be provided within 48 hours. Under éc) before any decision is taken for
furnishing the information, the designated officelnall take into consideration the
representation, if any, made by a third party urseer 11.

A request rejected shall be communicated under7¢8¢ giving reasons and specifying the
procedure for appeal and the designation of theslgip authority. Sec. 7(9) exempts
granting information where it would disproportioglgt divert the resources of the public
authority or would be detrimental to the safety aneservation of the record in question.

Restrictions Imposed by the Act

The Act itself is self-restrictive in nature. ThetAloes not make the Right to Information
an absolute right but imposes restriction on tlghtr Section 8(1) of the Act deals with
exemption from disclosure of information. The seetisays that “Notwithstanding

anything contained in this Act, there shall be bbgation to give any citizen, —

a) information, disclosure of which would prejudicialaffect the sovereignty and
integrity of India, the security, strategic, sciéator economic interests of the
State, relation with foreign State or lead to iewient of an offence;

b) information which has been expressly forbidden eophbiblished by any court of
law or tribunal or the disclosure of which may ditnge contempt of court ;

c) information disclosure of which would cause a bheatprivilege of Parliament or
the State Legislature ;

d) information including commercial confidence, tradecrets or intellectual
property, the disclosure of which would harm thenpetitive position of a third
party, unless the competent authority is satisted larger public interest warrants
the disclosure of such information ;

e) information available to a person is his fiduciaglationship, unless the competent
authority is satisfied that the larger public ietsrwarrants the disclosure of such
information ;

f) information received in confidence from foreignv@mment ;

g) information, disclosure of which would endange life or physical safety of any
person or identify the source of information oristasice given in confidence for
law enforcement or security purposes ;
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h)

)

)

information which would impede the process of stigation or apprehension or
prosecution of offenders ;

cabinet papers including records of deliberatiohghe Council of Ministers,
Secretaries and other officers ;Provided that #@sibns of Council of Ministers,
the reasons thereof, and the material on the bésihich the decisions were taken
shall be made public after the decision has bdantaand the matter is complete,
or over; Provided further that those matters whiome under the exemptions
specified in this section shall not be disclosed ;

information which relates to personal informatitwe disclosure of which has no
relationship to any public activity or interest,which cause unwarranted invasion
of the privacy of the individual unless the Cenkablic Information Officer or the
State Public Information Officer or the appellatéhamrity, as the case may be, is
satisfied that the larger public interest justifiee disclosure of such information;
Provided that the information which cannot be dén@the Parliament or a State
Legislature shall not be denied to any person. §han the proviso clause and
under Sub-Section (2), (3) of Section 8 again ietsBection 8 (1) to some extent
by saying those information which cannot be derieethe Parliament or a state
legislature shall not be denied to any person ogibing overriding effect of the
Act over the Official Secrets Act, 1923, by sayifgublic interest in disclosure
outweighs the harm to the protected interest, thstase public authority may
allow access to information. But this has to betlkepnind that proviso clause of
Section 8 (1) and Sub-Sections (2) and (3) arepiames and exemption from
disclosure of certain information as stated eaidi¢he rule.

Section 9 of the Act says that a Central Publiodmiation Officer or a State Public
Information Officer may reject a request for infaton where such a request for
providing access to information involves an infengent of copyright subsisting in a
person other than the state. Section 24 lays dbatnthe Act has no application to certain
organizations. These are:

OCO~NOOOTS,WNPEF

. Intelligence Bureau

. Research and Analysis wing of the Cabinet SaGatt
. Directorate of Revenue Intelligence

. Central Economic Intelligence Bureau

. Directorate of Enforcement

. Narcotics Control Bureau

. Aviation Research Centre

. Special Frontier Force

. Border Security Force

10. Central Reserve Police Force
11. Indo-Tibetan Border Police

12. Central Industrial Security Force
13. National Security Guards

14. Assam Rifles
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15. Sasastra Seema Bal

16. CID Special Branch, Andaman and Nicober

17. The Crime Branch — CID — CB, Dadra and Nagauetia
18. Special Branch, Lakshadweep Police

19. Special Protection Group

20. Defence Research and Development Organisation
21. Border Road Development Board

22. Financial Intelligence Unit, India

Penal provision

Every PIO/SIO will be liable for fine of Rs. 250rmay, up to a maximum of Rs. 25,000/,
for -

1. Not accepting an application;

2. Delaying information release without reasonallese;

3. Malafidely denying information;

4. Knowingly giving incomplete, incorrect, misleadiinformation;

5. Destroying information that has been requested a

6. Obstructing furnishing of information in any nmam.

Other Laws Relating to the Restriction on Communicéon of Information

While discussing other laws relating to the resitit on communication of information,
first comes the Constitution of India. The Consiitn is the supreme law of the land and
any law whichultravires (goes beyond authority) the Constitution or madeiahation of

it is void abinitio(void from its very beginning). Article 19(1)(a)tlse main source of right
to information and Article 19(2) puts reasonablstrietion on it. It is not wise to make
access to information absolute for the securitthefstate and to maintain tranquillity and
harmony within the country some facts / informatimust be kept unpublished. Under
Article 19(2), the state is empowered to make amyw MWhich imposes reasonable
restrictions on such right on the grounds of sdgetg and integrity of India, security of
the state, friendly relation with foreign statesiblic order, decency or morality or in
relation to contempt of court, defamation or ingiemt to an offence. The All India Service
(Conduct) Rules, 1968 prohibits unauthorized comipation of information by member
of All India Services.

Under the Atomic Energy Act, 1962 the Central Govegnt is empowered to declare any
information as restricted information which cant made public or published. The
Central Government may by order restrict the dmale of information relating to atomic
plant, mode of operation, substances, mode of sitigmi of materials, transaction,
purchase, theory, design, construction, reseamthnblogy etc. of an atomic plant.
Sections 123 to 126 deals with communications ofclwtevidence cannot be given.
Section 123 says that no one is permitted to giweewvidence derived from unpublished
official records relating to any affairs of Staéxcept with the permission of the head of
the department concerned that shall give or withiseich permission as he thinks fit.
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Under this Act official communication is immune finadisclosure. Public officer cannot be
compelled to disclose official communication maddim in official confidence, when he
thinks that public interest would suffer by suchsdlfosure. Information as to the
communication of offence and professional commuitnaare also exempted from
disclosure. Section 52 of the Competition Act, 2088ys that information relating to any
enterprise, being information which has been obthioy or on behalf of the Commission,
without the previous permission in writing, shatt le disclosed.

In the Bureau of Indian Standard Act, 1986, it basn laid down that any information
obtained by an inspecting officer or the Bureaurfrany statement made or information
supplied or any evidence given or from inspecticadenunder the provision of this Act
shall be treated as confidential.

The Central Civil Services (Conduct) Rules, 1964soaprohibits unauthorized
communication of information. By virtue of Articted (2), the State has made many laws
like The Official Secrets Act which prohibits disslire of official communication and
enacted restrictive provisions in other laws on eamication of information. In public
dealings and state affairs high secrecy was used toaintained by public officers as part
of their duty. Confidentiality remained a conditiof public service and violation of it
attracts penalty including dismissal.

No Right to Information in the Private Sector

The Right to Information Act, 2005 is applicable mespect of public authorities
established, owned or substantially financed by @entral Government, State
Government, administration of Union Territoriesnplayat, municipality or local bodies.
Under Section 2(h) of the Act ‘public authority’ ares anybody or institution or authority
constituted or established

(a) By or under the Constitution of India

(b) By any law made by the Parliament

(c) By any law made by the State Legislature

(d) By any natification issued by the appropriab@grnment and includes

(1) Body owned, controlled or substantially finatice

(2) NGOs established, financed (directly or indiggdoy the Government

From the above discussion it is clear that the aofithe Right to Information Act covers
only public sector. So far as private sector isceoned like partnership business, private
companies and factories, multinational companieghvhave their head offices outside
India, NGOs not financed by the government etc Atieremains silent. Therefore private
bodies or authorities are not under obligationumish any sort of information if asked
for. The Act is operative in the public sector onllne Act has no application in the private
sector.

Constitutional Avenues Remain Open
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Under the Act, where a citizen has exhausted thedy of appeal or second appeal, the
finality given to the orders of the commissionensl @ppellate authorities is only for the
purposes of the Act and the citizen has a rigtgpproach the High Court under Art. 226
or where it refers to a fundamental right, he mesneapproach the Supreme Court under
Art. 32.

Impact of the New Law

Now that the statute requires information aboutghedency of the applications, reasons
as to why they are not disposed of or the reasehgst the rejection of an application,

there is bound to be improvement in the efficieatyhe departments. As of now, the only

supervision of efficiency is supervision that isdeay the superior officers at the time of
reviewing the employees’ work and while recordirmgnenents in the annual confidential

reports or ACRs. This process has not proved ssftdesnd though it may be continued,

still the threat of a designated official calliray the relevant information at the instance of
a citizen will be a salutary check on the ineffiig of officers. It also checks lethargy or

bad faith or corrupt motives.

Another important aspect is that in India we hagegiven respect and prominence to the
rights of the individual Citizen. True democracy impossible until we recognize the
majesty of the individual Citizen. If individual &ens are empowered to ensure greater
accountability and transparency in governanceaiit loring about a major change. There
has been no vehicle available for individual citig¢o impact the governance structure. In
a system reeking with corruption and becoming iasirggly insensitive to the problems of
the disadvantaged Citizenry, the Right to Informathas shown promise of empowering
Citizens to get accountability and act as an eefoof good governance.

Right to information act and women empowerment

The first conference on women held at Mexico Citloated the theme of ‘Equality
Development And Peace’. Democracy, Developmentpeasfor human rights and
fundamental freedoms are interdependent and hawgaimeinforcement. with this Act in
place, women can also access information on idgteegomestic violence, harassment at
workplaces, whether police is refusing to registeiFIR in serious dowry related cases and
deaths. It is submitted in the paper that thetytdf Right to Information Act is more
significant for women because the so called patner society has left the act from its
purview of criticism.

Of late, Vinita Kamte wife of IPS Officer Ashok Kaenwho died fighting attackers during
26/11 Mumbai attack in her Book To The Last Bulebught to the light the various

lapses on part of the Indian security system that Ito the killing of many including

Ashok Kamte. The expose’ was based on the infoonagathered with the provision of
Right to Information Act in place. In an intervides the news portal Vinita Kamte clearly
stated that the post mortem report of the decepskck officer was also obtained through
a request made under Right to Information Act.
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RTI not only strengthens women in difficult circuaisces but also make things better for
school and college girl dropouts, women with diséds, women entrepreneurs, women
SHG leaders, grassroots women leaders and womgenieral. It is said that when one is
equipped with knowledge in various aspects a lomidhaps can be prevented hence,
information is a boon to women’s empowerment anddee Equality. Lack of information
leads to hindrance to lot of things such accedsetdth, education, social and economic
reforms etc.

M. Lakshmi Devi, a 25-year- old Dalit women from kdavanipalli village of Kurnool
district in Andhra Pradesh used to work as dailygevdabourer weeding ploughing or
sowing seeds in fields or digging and constructmaes and earned Rs 40. In 2002, due to
her father’s sickness she took a loan of mere RS hdping to repay it. What she did not
know was that the upper caste moneylender had herdgign five acres of land away with
a thumb impression. She joined APDS-Andhra Prafledth Samakhya (women Self Help
Group) to rescue her land. Last year, using thé®Ra Information Act, Lakshmi and her
fellow activists found 110 acres of vacant landj &vbbied hard for it to be given to Dalit
women. In November2013, sixty women got one or ages of fertile land worth Rs 1,
00,000/ acre. “This is a small but we say thas iaisignificant example” it is important
women organizations come together and map outgegir on how they can push for the
Right to Information process.

Case —laws on Right to Information and women

In Radhika Aggrawal vs. State Bank of IndiaHyderabad, it was held that since the
information pertaining to bank records relates he twppellant. The respondent was
directed to enable to inspect all the records penig to the RTI application. IBina Saha
vs. S E B | it was held that since the appellant has notiBpddhe exact information she
wants, therefore it could be denied on such grounds

The CIC inShobhana Takia vs. Deptt of Personal Training, Nddelhi, held that the
casual handling of the RTI request and consequelettyiving the information seeker of
the information renders CPIO responsible for pgnalt

So far as the personal information is concerned@an could be protected under this act
if any one seeks information against her. Aimar Lal Arora vs. Deptt. of PostdNew
Delhi, the commission upheld the exemption claimed gy @10 for non disclosure of
personal information relating to the employee Msashi Bala and advised the appellant to
not misuse the RTI ACT. But it seems that commisdias shown some privileges to
women, means if any information is sought by wortlaan it was provided but when any
information was sought about woman, it was derie®&/andana Mathankar vs. Passport
Office Bhopal information was sought u/s 8(1) (j) where the opussion held that
normally the personal details of the passport hoidte not to be disclosed being purely
personal information. However, since the wife iskseg such details about the husband’'s
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passport, we tend o consider the information isaxaictly personal any longer. Again in
Ritu Raj Jain V. Passport Office, Jalandhathe appellant sought the passport details of
his wife and son. The commission held that it isudliheir personal details. However, if
son is a minor than information can be given. Besidhe CPIO can also inform the
appellant if passport had been issued in favotinefndividuals or not.

In Jyoti Gutta vs. LIC of Indig A.P, the commission held that the insured hasass
over six years ago and the disclosure of infornmatio this stage to the daughter of the
insured will not result in any harm to the interespublic authority or the deceased.

In Meenakshi Chopra vs. Indian Air Forceinformation was sought about Captain Atul
Chopra regarding consumption of liquor etc. Andidis denied as personal information. In
Akshima vs. CBSE Delhiappellant had sought information on seven paielsting to
alleged mistakes in the checking of Physics andoBiopapers for CBSE class xii. The
P10 informed the appellant that there is no suadvipion for revaluation and both the
subject papers were checked by subject expertsARhebserved that answer sheets were
shown to subject experts and they have reportet ttiea evaluation has been done
according to the marking scheme and marks awandedaarect. The commission referred
the case of CBSE V. Aditya Bandopadhyay, in whi€ @&bserved that the Act gives a
right to a citizen to only access information, bot for any consequential relief based on
such information.

In Aishwarya Parashar vs. CPIO & Asstt. Director of énives, National Archives of
India, Janpath, New Delhithe appellant sought information regarding a coipthe govt.

Of India whereby Shri Mohandas Karamchand Gandls declared ‘Rashtrapati.’” The
CPIO said that there is no specific document oninf@mation being sought. However,
she may search available records and library nadtand the appellant was assured to be
provided with al facilities, as per rules, to f#aile research work. It was also mentioned in
the reply that certain published reports indicht the phrase “Father of the Nation” was
first used by Netaji Subhash Chandra Bose in hissage to Gandhiji on Azad Hind
Radio, from Rangoon orf"4June 1944.

On the basis of above mentioned cases, it becol@astbat though the girls and women
are using the provisions of the act for their peasanatters, not in general for the overall
benefit of the society. But it could be hoped tiatdually they will also seek information
on the issues of national importance too.

Here it is also submitted that right to informatimeans to get right information which is
neither false nor misleading. Even when the infaiomais not sought through RTI ACT,
rather it is received through mass media thenialgwuld be true.

Conclusion

The Right to Information Act is a social legislatienacted for the benefit of the society at
large. It is submitted in the paper that the ae means to an end and not an end in itself.
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It is a special law having some overriding effeatgeneral laws. Though the Act contains
restrictive provisions and above all there arearable restrictions under the Constitution,
we hope the Act will be exploited for the benefittioe society. The Right to Information
Act, 2005 is a complete code. The public has a duomehtal right to know what the
government has done or is been doing in its nare.Statute is enacted to make the state
affairs fairer, transparent and obviously to cheskuption. The Act is a strong weapon in
the hands of the media and the press. If they anyfirregularity or incorrectness in any
public dealing they can ask for correct informati®he restrictions imposed on such right
under the Constitution, the Act itself, any othewland by judicial interpretation seem to
be reasonable and strike a good balance betwegpefeoight to know and secrecy
maintained by the State.

By enacting the Right to Information Act India hm®ved from an opaque and arbitrary
system of government to the beginning of an erarevtigere will be greater transparency
and to a system where the citizen will be empowaratithe true centre of power. Only by
empowering the ordinary citizen can any nation pesg towards greatness and by
enacting the Right to Information Act, 2005 Indiashtaken a small but significant step
towards that goal. The real Swaraj will come notthiy acquisition of authority by a few

but by the acquisition of capacity by all to ressithority when abused. Thus with the
enactment of this Act India has taken a small 8te@rds achieving real Swaraj.

Suggestions

Despite all, it is also suggested that the RTI #twbuld be amended for protection of the
RTI activists. Because since 2010, at least 12d&TiVists have been murdered for seeking
information to “promote transparency and accoulitgkin the working of every public
authority” of India. Ms. Shehla Masood, a prominewaman RTI activist of Bhopal,
Madhya Pradesh was murdered on 16 August 2011 jd8ed the growing list of RTI
activists who have been murdered. Even policemakirsg information could not escape
death. On 25 July 2010, Uttar Pradesh Police Homard; Mr. Babbu Singhwas killed
allegedly for seeking information about governmimtds and work done by his village
Pradhan (Head) at Katghar village in Bahraich iisbf Uttar Pradesh.Many face serious
physical assaults on regular basis. Those who $efgkmation from their village
panchayat and other local administration also fsm®al ostracisationAsian Centre for
Human Rights recommends that a separate chaptegted@ion of those seeking
information under the (RTI) Act”, be inserted inte Act.

Further, it is also submitted in the paper thatyyraoncerted movement and will power of
the women activists will be able to eradicate ttenates of corruption and nepotism from
the system. A periodical, awareness campaign shbaldaunched. Capacity building

programme and sustained training is also someeointportant quintessential.

There is no doubt that the act is a boon to wonngmosverment and gender equality.
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Pros and Cons of bringing Political Parties
Under the ambit of Right to Information Regime

Dr. Rajneesh Kumar Yadav

Introduction

After almost 55 years since the coming into force of@loastitution of India a national
law providing for the right to information was pedsby both Houses of Parliament on 12
May and 13 May 2005. The Bill with 146 amendmengswadopted by voice voteThis
law satisfies a long standing demand of the peeplsed through various peoples’
movements, and gives content and meaning to tlint raginformation recognized since
1973 by the Supreme Court as a concomitant ofuhéamental right to freedom of speech
and expression guaranteed under Art 19(1) (a)eoEnstitution of India.

Political Parties should be covered or not in thiia of RTI that is the main question for

the consideration before us because after the @dgnpent in June-2013 this debate is
intensified and needed to be interpreted by the petemt authorities with due

consideration of all the essential elements andacteristic features of Political Parties of
our country.

In the background of this discussion there is ataark judgment delivered by full bench
of the CIC to bring Political Parties under the @nath RTI.3In June, the CIC had, under
Section 2(h) of the RTI Act, ruled that all nhon-govmental organizations substantially
financed, directly or indirectly by funds providéy the appropriate government, came
under the act’s purview. A full bench of the ClQd#hat six parties- the Congress, BJP,
CPM, CPI, NCP and the BSP- to which petitioners dddressed TRI queries, fulfilled the
criteria for “public authorities” as defined in thet.

Following the CIC ruling, the government had dedide amend the act and introduced a
bill to keep parties out of the RTI law’s ambit.tBionsensus eluded the bill as parties like
the Biju Janata Dal, Trinamul Congress and the @iled objections. The government
then referred the Right to Information (Amendmegit), 2013 to the committee. In order
to nullify the ruling of CIC The Right to Informath (Amendment) Bill, 2013 introduced
in Lok Sabha in August, 2013 to insert an explamatn Section 2 of the RTI Act, 2005
which states that any association or body of Imhligis registered or recognized as
political party under the Representation of theghed\ct, 1951, will not be considered a
public authority. Incidentally, it was at Rahul Glaiis insistence that the amendment bill

" Asstt. Professor (Law) Dr. Ram Manohar Lohiya Natial Law University, Lucknow.
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had been referred to the Standing Committee on &msvPersonnel. On $MDecember,
2013 Parliamentary Standing Committee supportedntoge to keep political parties
outside the ambit of the Right to Information A2005.

Are political parties public authorities?
The entire debate whether the political parties aarenable to the RTI regime in India
rests on the answer to the question if politicatiea are public authoritiesTherefore it
would be pertinent to discuss an analyse the diefminature and scope of term “Public
Authority” under the RTI Act, 2005. As per the pmgae of Right to Information Act the
public authoritiesare the main information providers to the citizevisenever they seek
any information under the control of them. Therefitris very essential to analyze the
definition of Public Authority under the Right to Information Act, 2005 which reas
under-
Section 2(h) “public authority” means any authoitybody or institution of self -
government established or constituted,-
(a) by or under the Constitution;
(b) by any other law made by Parliament;
(c) by any other law made by State Legislature;
(d) by notification issued or order made by the appaber Government, and
includes any-
1) Body owned , controlled or substantially financed;
2) Non-Government Organisation substantially financiebctly or indirectly by
funds provided by the appropriate Government.

After consideration of definition of public authtyriaccording to the Right to Information
Act, 2005 and the nature of political parties i gountry we can say that the political
parties are public authorities and must be keptérnpurview of RTI.

Provisions under the Representation of People Actl951 regarding receiving of
contributions by Political Parties:

The proposition that political parties are publigtheority and under an obligation to
disclose information to the general public is fertlstrengthened by statutory provisions
contained in the Representation of People Act, Efsllthe Companies Act, 2013.

The relevant provisions in the Representation adple Act, 1951 are as undée B.
Political parties entitled to accept contributioBubject to the provisions of the Companies
Act, 1956 (1 of 1956), every political party maycapt any amount of contribution
voluntarily offered to it by any person or compantkier than a Government company.
Provided that no political party shall be eligitle accept any contribution from any
foreign source defined under clause (e) of theimec® of the foreign Contribution
(Regulation) Act, 1976 (49 of 1976).

Explanation—for the purposes of this section amtice 29C
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(a) “company” means a company as defined in section 3;

(b) “Government company” means a company within thamrey of section 617; and

(c) “contribution” has the meaning assigned to it urekmtion 293 A, of the Company
Act , 1956(1 of 1956) and includes any donatiorsabpscription offered by any
person to a political; and

(d) “person” has the meaning assigned to it under el@13 of the section 2of the
Income-tax Act, 1961(43 of 1961) but does not ideluGovernment company ,
local authority and every artificial juridical pers wholly or partially funded by
the Government.

Section 29 C. Declaration of donation received byne Political Parties
(1) The treasurer of a political party or any otherson authorized by the political party in
this behalf shall, each financial year, preparepert in respect of the following, namely:
a) The contribution in excess of twenty thousand repeeeived by such political
party from any person in that financial year;
b) The contribution in excess of twenty thousand rapexeived by such political
party from companies other than Government comganighat financial Year.
(2) The report under sub-sections (1) shall beuich forms as may be prescribed.
(3) The report for a financial year under sub4isecfl) shall be submitted by the treasurer
of a political party or any other person authoribgdhe political party in this behalf before
the due date for furnishing a return of its incamh¢hat financial year under section 139 of
the Income tax Act , 1961(43 of 1961), to the BEtecCommission.
(4) Where the treasurer of any political party oy ather person authorized by the political
party in this behalf fails to submit a report undeib-section (3) then, notwithstanding
anything contained in the Income-tax Act , 1961 ¢43.961) , such political party shall
not be entitled to any tax relief under that Act.

The above provisions of Representation of People 2251 make a reference to the old
Companies Act of 1956 which now stands replacedth®y Companies Act, 2013.
Therefore any reference to the old Companies Ag8§6lought to be construed as a
reference to new Companies Act, 2013. Section ¥8he Companies Act, 2013 which
allows companies to make contributions to politigatties is reproduced hereunder-

Section 182. (1)Notwithstanding anything contained in any othesvsion of this Act, a
company, other than a Government company and aamynwhich has been in existence
for less than three financial years, may contritartg amount directly or indirectly to any
political party:

Provided that the amount referred to in sub-sedtidmr, as the case may be, the aggregate
of the amount which may be so contributed by thegany in any financial year shall not
exceed seven and a half per cent of its averageroéts during the three immediately
preceding financial years:
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Provided further that no such contribution shalhiede by a company unless a resolution
authorising the making of such contribution is pasat a meeting of the Board of
Directors and such resolution shall, subject to étiger provisions of this section, be
deemed to be justification in law for the makinglahe acceptance of the contribution
authorised by it.

(2) Without prejudice to the generality of the gedons of sub-section (1),—

(a) a donation or subscription or payment causdxbtgiven by a company on its behalf or
on its account to a person who, to its knowledgesairrying on any activity which, at the
time at which such donation or subscription or paytiwas given or made, can reasonably
be regarded as likely to affect public supportdguolitical party shall also be deemed to be
contribution of the amount of such donation, suipgon or payment to such person for a
political purpose;

(b) the amount of expenditure incurred, directly indirectly, by a company on an
advertisement in any publication, being a publaain the nature of a souvenir, brochure,
tract, pamphlet or the like, shall also be deemed,—

(i) where such publication is by or on behalf opdlitical party, to be a contribution of
such amount to such political party, and

(i) where such publication is not by or on behallf but for the advantage of a political
party, to be a contribution for a political purpose

(3) Every company shall disclose in its profit dpds account any amount or amounts
contributed by it to any political party during thi@ancial year to which that account
relates, giving particulars of the total amount tdbated and the name of the party to
which such amount has been contributed.

(4) If a company makes any contribution in contraian of the provisions of this section,
the company shall be punishable with fine which reaiend to five times the amount so
contributed and every officer of the company whanisglefault shall be punishable with
imprisonment for a term which may extend to six therand with fine which may extend
to five times the amount so contributed.

Explanation.—for the purposes of this section, itpml party” means a political party
registered under section 29A of the Representatidine People Act, 1951".

In view of the above it is evident that every companaking contribution to political
parties must disclose the same in its profit arss laccount failing which it may incur
heavy penalties. Therefore political parties reiogi\contributions from companies can not
claim to withhold such information as the samdrisaaly in public domain.

Performance of Public Duty by the Paolitical Parties
In the course of its judgment the CIC noted théofwing characteristics of Political Parties
whereby they perform the public duty.

1) The political parties are the life blood of ouripol As observed by Laski “The life
of the democratic state is built upon the partytesy$. Elections are contested on
party basis. The political parties select some lerab as more urgent than others
and present solutions to them which may be acckptalthe citizens. The ruling
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party draws its development programs on the bdsits @olitical agenda. It is
responsible for the growth and development of tieéety and the nation. Political
Parties affect the lives of citizen, directly odirectly, in every conceivable way
and are continuously engaged in performing publity.dt is, therefore, important
that they become accountable to the public.

2) Political parties are the main unique institutidnttee modern constitutional State.

These are essentially political institutions ane aron-governmental. Their

uniqueness lies in the fact that in spite of beiog-governmental, they come to
wield or directly or indirectly influence exercisé Governmental power. It would

be odd to argue the transparency is good for atestrgans but not so good for
political parties, which in reality control all thétal organs of the stafe.

The CIC further noted that there are many reasdmg tlve political parties should be
brought under the RTI Act, to name few-

1)

2)

3)

The National Commission to review the working of tGonstitution in its report
submitted in March 2002 has recommended that PallitParties as well as
individual candidates be made subject to a profutery audit of the amounts
they spend. In Common Cause (A Registered Societyynion of India, AIR
1996 SC 3081, the Supreme Court has dealt withirbeme and expenditure
incurred by the political parties and has laid eagi on transparency on election
funding.

The people of India must know the source of Expeneiincurred by Political
Parties and by the Candidates in the process ottiehe These Judicial
Pronouncements unmistakably commend progressivelgheh level of
transparency in the functioning of Political pastia general and their funding in
particular.

We may also add that the preamble to the Consftitwdf India aims at securing to
all its citizens: JUSTICE, social, economic anditpal; LIBERTY of thought,
expression, belief, faith and worship; and EQUALITYf status and of
opportunity. Coincidentally, the preamble of RTItAdso aims to promote these
principles in the form of transparency and accduifitg in the working of the
every public authority. It also aims to create iafiormed citizenry’ and to contain
corruption and to hold government and their instnotalities accountable to the
governed. Needless to say, Political parties aportant political institutions and
can play a critical role in heralding transparemntypublic life. Political Parties
continuously perform public functions which defiparameters of governance and
socio-economic developments in the country.

Government’s move to nullify the impact of the CICruling:

The government brought an amendment to negatel@®@er but it has been referred to
a parliamentary standing committee for wider cotasians after social activists protested.
Even former Law Minister Kapil Sibal while defendithe amendments said that political
parties follow transparency norms by submittingpinfation about their funds to the poll
panels and income tax authorities. He said thatigsawere association of people and
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hence not liable under to disclose information urttie transparency law. Law Minister
had on December, 2013 given the green signal tdrigbt to Information (Amendment)
Bill, also said it would be difficult for parties function if they were brought under RTI as
people would then ask details on the process ohgitickets and seek confidential
decisions. Even a parliamentary standing committed 7" of December 2013, seeks to
exempt political parties from being subjected tol Rjlieries. The department related
standing committee on personnel, public grievaneesand justice, in its report tabled on
17.12.2013, disagreed with a June 2013 order o€tkeruling political parties as “public
authorities” that ought to be brought within amifithe RTI Act. It recommended passage
of the RTI (Amendment) Act, 2013 to nullify the Ct@der®

Conclusion

It is believed that One of the main reasons wig $ix national Political Parties are

opposed to being brought under the RTI Act trarepay law is that around 75 percent of
their funds come from “unknown: and “undesirabl@&tcording to an estimate, in the

Income Tax returns and statements filed by pavtiéfs the Election Commission, most of

the sources of funding of the six national politiparties remain largely unknown. Out of

the total income of the parties from 2004-05 to 2Q2 Rs. 4895 crore- a staggering Rs.
3674 crore came from sources that were unknownAslseciation of Democratic Reforms

has said. Undoubtedly Political Parties performctions which closely resembles with

other public authorities that are under the ambR™ Act, 2005.

Political Parties which are life blood of Democraaye expected to come forward
welcoming the landmark ruling delivered by the Caninformation Commission bringing
them within the RTI regime in this Country. The @awment should refrain from
nullifying this landmark ruling heralding opennassndian Democratic system.
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State Creation as a Tool for National Integration ad Conflict
Management: The Nigerian Experience

Michael O. Adeleke*
Bejide Folake (Mrs.) **

Abstract
State creation under the 1999 Constitution of tleelétal Republic of Nigeria is a complex and
deeply political enterprise involving multiple acdowith different and often conflicting goals and
interests. It is a known fact that State creationer the military and in fact all State creatiorath
took place under the military era is less volatiled was properly managed. As seemingly ingenious
as the idea of the State creation is to the manageéf ethno-communal conflict and promotion of
National Integration in Nigeria, the hurdle creatbg the provisions of the Constitution to achieve
this may defeat the purpose of achieving Nationtddration and management of ethno-communal
conflict. This paper will examine the Constitutibmaechanism for State creation and submit that
the process while favorable to local majoritiedikely to be disadvantageous for local minorities a
they are not in a dominant position locally. Thi®gess, rather than forge National Integration,
may likely provoke ethnic violence as local minestwill always agitate and challenge for
administrative positions with local majorities. Slamly, creation of States through this processais
recipe for disintegration and communal conflict #s will set the politically marginalized
minorities in a clash against the powerful local jordies. This paper will look at the relevant
Sections of the Constitution in line with the clafies and suggest ways of overcoming them.

Introduction

It is the constant policy of the Nigerian governtmenmaintain and support the local tribal
institutions and the indigenous forms of governmeagsuming...that the impossible were
feasible-- that this collection of self — containmad mutually independent Native states,
separated from one another, as many of them areyrdégt distance, by difference of
history and traditions and by ethnological, ractaibal, political, social and religious
barriers, were indeed capable of being welded ansingle homogenous nation--a deadly
blow would be struck at the very root of natiorelfgjovernment in Nigeria which secures
to each separate people the right to maintain dentity, its individuality and its
nationality...and the peculiar political and sociastitutions which have evolved for it by
the wisdom and by the accumulated experienceseatigess of its forbearers. The above
epigraph seem to aptly describe the nature of tigerfdn state which has hitherto, to a

* Senior Lecturer, Department of Business Law, Fdtuof Law, Obafemi Awolowo University,
lle-Ife, Osun State, Nigeria. Tel +234 80336050F-mail michaeladeleke2013@yahoo.com and
**|_ecturer Department of Business Law, Faculty ofdw, Obafemi Awolowo University, lle-Ife,
Osun State, Nigeria Tel +234 8033851152 e-mailatatbejide@yahoo.com.
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large extent, defied all policies and strategiedasaleployed to douse the ethnic tension
that have dotted the Nigerian political space

The problem of integrating the diverse culturaledsity of Nigeria is very practical, and
maintaining the existing level of integration is@la cumbersome task. The government
over the years from colonial period tried to wafiffiagmentation of Nigerian society and
ensure unity of its component parts. One of theonsiyategies adopted by the government
for National Integration is creation of states. ibia&l Integration stemmed from the
concept of Nation, which means a social group wkltéres a common ideology, common
institutions, customs and sense of homogeheithe task of this paper is to determine
whether state creation in Nigeria will foster Natb Integration and conflict management.

Historical Issues in Ethnic Conflict Management though State Creation in Nigeria
Since being imaginatively christened Nigeria byr&l&haw, a lady, who later married the
first Governor-General of Nigeria named Fredrickd.cugard, the existence of the hame
has been a major source of challenges for the amalted northern and southern
protectorate of the Niger. The name Nigeria wast finentioned in the British House of
Commons debate on the Royal Niger Company in 18%@r to the amalgamation in
1914, there existed three territories coveringwigous communities the colony of Lagos,
the Protectorate of Southern Nigeria, and the Protate of Northern Nigeria. Each
territory has its own government under an admiaistrwho was responsible to the British
government. The amalgamation was not done until41@hich was primarily for
administrative convenience by the British. It hagce been bedeviled with plethora of
conflicts in its effort to contain the involuntacgllection of disparate ethnic groups into
one nation. Acclaimed and removed for being homhéolargest number of black people
in the whole world, the heterogeneous compositionN@eria made it to be very
challenging to foist a nation state on the divess@o-cultural and ethno-regional groups to
drive concerted march towards nation building

It started with Clifford Constitution of 1922 andds with Lyttelton Constitution of 1954.
At independence, the amalgamated Northern and 8aoufProtectorate had given way to
four regions of West, Mid-West, North and East.sTé¥aw the Southern Protectorate being
devolved into three regions namely the Eastern iigéhe mid-Western Nigeria and the
Western Nigeria, while the Northern Protectorateamed intact by assuming the status of
a region. The plural composition of the Nigeriagisty also brought with it the attendant
consequence of putting up a Constitutional compaadt could guarantee the togetherness
of the nation by managing its plural compositioondicts along ethnic and regional lines
that manifested pre-colonial period led the Britisliministrators to try various
constitutional arrangements to mitigate the conflidowever, continuous and consistent
redesigning of the Constitution to achieve this bpdhe Nigerian political class under the
watchful eyes of the British administrators did patticularly achieve the desired end of
obliterating the divisiveness that have permedtedNigeria polity, in a manner that may
be described as osmotic.
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The military interregnum in Nigeria's political éflasted till 1979 and within this period,
the nation was further devolved into states andllgovernment council from the three
regions inherited in 1963 Constitution. The milt@ees this as a way of reducing tension
within the polity and among the ethnic groups. #svalso the argument that it is a means
to bring government services closer to the berafis, the people in the grass root. It can
also be seen as a response to the long-standiegpgodes existing in the regions against
the centralized government administration which gemple were not, by their socio-
political inclinations used to. The structural aimdtitutional changes have, on the one
hand, achieved the initial aims of the legislateomd to some extent addressed existing
grievances in the regions. On the other hand, hewewuch change has opened up spaces
for new forms of local-level elite competition agdhss root mobilization around a variety
of local identities and interest. It has also ledatproliferation of state splitting and shifts
in local-leveldemographics. The military leaderslnpthis country, by 1979, left the
country with 19 states from the initial three regip and by the time they returned to
government in 1983, and left again in May 1999, dtades had increased to 36 and have
remained till date. However the 1999 Constitutiaandied over by the military, made
provisions for creation of states with the viewaoldressing the same need of mitigating
ethno-coqéqmunal conflicts and National Integratignrboving the government closer to
the peopl

Rationale for State Creatior’

State creation is a response by the Nigerian &aiee Federal structure of government to
solve the country’s problem associated with conflitmnagement, ethnic pluralism and
distribution of national wealth to component statésite creation in Nigeria was expected
to assuage ethnic minority grievances and to cbrttee politico-structural imbalance
arising from the disproportionate size of someisastof the country which accounted for
over half of the federation’s population and thgeesters of the national territory. In
summary, state creation attempted to amelioratenities’ fear and integrate minorities as
unique components of a federating society. It$e & ensure unity of the State. It was also
expected that state creation would foster nationedgration with the elimination of
minorities’ fear and majority dominance, which tiegionalization promoted. However, if
state creation was to foster national integratitsnyneven distribution among the six geo-
political regions had caused more agitation. Thiseven distribution of states has
promoted mutual mistrust, ill-feeling and disintatipn among the component states.

State creation in this sense can be seen as asiciecle. Once there is majority and
minority, and an attempt is made to appease thentynby creating a state for them, a
new minority will emerge from the former minorityaking a cue from the Calabar/Ogoja
Rivers state movement, the minority groups in Easiigeria which were dominated by
the Igbo majority requested for a state and soa#iteen state was created for the Efiks,
Ibibio, Ejagams and Ikois. And Rivers state for ljlagv, Ikwere and Ogoni people in 1967.
In south-eastern states, lbibios were the new iitaj@nd agitation for new states
resurfaced again from the emerging minorities ok€fand Ejagams. Long after the
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creation of Akwalbom from the old Cross River stdbe Ibibios still became majority in
the new state living Oron to agitate for “Atlan8tate” and the Annangs to demand for Itai
State. This situation is replicated in all the otstates of the federation.

However, it must be noted that state creation atitlzeption had always provided the
minority groups the opportunity for self-determioatand revealed their uniqgueness as a
component of the federation.It must also be empkdsthat successive governments in
Nigeria has politicized the process of state cogatPoliticians use state creation to create
political domain for themselves thereby causingsiims in the society. State creation in
Nigeria today rather than uniting Nigerians to éoshational integration, has resulted in
violence and conflicts of various dimensions cagisimational disintegration rather than
integration”.

Constitutional Provision for State Creation in Nigeia

Section 8& 9 of the Constitution of the Federal Rajz of Nigeria 1999 Cap C23, Laws
of the Federation 2004 provides as follows:

An Act of the National Assembly for the purposerefting a new state shall only be
passed if —

a) a request, supported by at least two-third majoofymembers representing he
area demanding the creation of the new state i @d@c¢he following namely
1) the Senate and House of representatives,

2) the House of Assembly in respect of the area, and
3) the Local Government Councils in respect of theaats received by the
National Assembly;

b) a proposal for the creation of the state is theteafpproved in a referendum by
at least two-thirds majority of the people of theea wherethe demand for the
creation of the state originated,;

c) the result of the referendum is then approved Bimple majority of the state of
the federation supported by a simple majority ofrminers of the Houses of
Assembly; and

d) the proposal is approved by a resolution passetiiaythird majority of members
of each House of Assembly

Substantially, contentious issues in Nigeria’s Qitutson and politics can be categorized
into three:

(a) Issues of Sovereignty which questions the desiré racticality of Nigeria
continuing as a unified legal and political entignsistent with international
norms and standard.

(b) Secularism, which questions whether or not the hgestate permits its citizens
through a federal structure to practice differesiigious beliefs without local or
national state sanctions.

(c) Procedural governance issues such as revenuetalgceensus figures; Federal
Government appointments; access to National Inistitss for example higher
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education, the Army, Police, and other civil seeveamployments; property rights
and boundary adjustmehts

As observed earlier, Section 8 and 9 of the 1998s@ition provide for Constitutional
procedure for creation of states in Nigeria andeiéms very cumbersome, onerous and
appeared to have been designed not to allow foe steation at all. The fact that the
Constitution fails to lay out socio-economic crigethat must be met by the groups calling
for state creation before approaching the Natiédszlembly for the commencement of the
process is fraught with difficulties and confli€@ne issue that has been central to agitation
for state creation is reduction of ethno-commuraision and promotion of national
integration. However, these laudable goals for Wisitates were designed to be created has
given way to political elites’ opportunity to eani themselves and become reckless with
national resources which accrue to them througlstties.

Crave for self-governance and economic independégycearious ethnic groups in the
Nigerian project had been largely responsible Far inclusion of certain Constitutional
provisions to take care of the anticipated problpewuliar to some heterogeneous nations.
This has given rise to many requests for statetioreo the National Assembly by the
various ethnic groups in the country. This thus esathe Nigerian Constitution a living
document that serves as a guide in ethnic confliahagement, through the elected
representatives of the people with the legislapigeer to amend the Constitution, to serve
the purpose when the need arises through statdoereis in itself healthy for the polity.
Accepting a Constitutionas a nation’s supreme led@atument however becomes a
contentious issue when its procedure for resoutoeadion are disputed or seen as unfair
by any segment of the population. This is the stmat issue at the base of state creation in
Nigeria.

The afore-mentioned is however possible if govemineensults the people in the process
of drafting and ratifying the Constitution. Howeyas evidenced by the 1999 Constitution,
in the absence of such process-ledand transparensti@tion-making efforts, the
tendency will exist for multiple interpretationsaththe Constitution advances the lot of
some citizens at the expense of others. It thezeflmiiows that the safety of an average
Nigerian citizen seems not to be guaranteed outsglethnic community. Clearly, while
procedural governance issues may be contentioese tare fundamental issues in the
Constitution that must never be in doubt. Henoerelis always a need to categorize and/or
prioritize issues in terms of their relevance te tbverall national goal. Careful
categorization enables objective appraisal of ssunel averts the onset of national political
crises and disaster. Non-categorization and/orgraritization have always been a recipe
for disaster.Thus the Constitution must providelearc definition of citizenship, rights,
responsibilities and processes for holding publiicials accountable for their actions
while in office. In the light of the above, the ioged 1999 Constitution reflects at best a
liberal political transition that will result inliberal politics which is different from illiberal
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democracy that promotes popular sovereignty, ecanopportunities, political liberty and
equality.

Conclusion

The continuous demands for states creation rafwectlissatisfaction of ethnic nationalities
in Nigeria with the present number of states. Thmlper of states that will be adequate to
sustain peace, promote national integration anchdaious relationship is not known to
anybody. The vicious circle of creating more statdscontinue to build new frontiers of
majority/minority conflict. Furthermore, state ctiea posts both manifest and latent
consequences as well as a dysfunction on the gumgltess of the nation. Agitation for
more states will lead to building new frontiersetifinic conflict, inter-tribal war, boundary
disputes, as well as disproportional formula oferave allocation and problem of fiscal
federalism. All these are disintegrative elemestsg@posed to integrative elements.

In Nigeria today, we are no more pursuing natiangdgration as a strategy of nation
building but fighting ethno-cultural nationalism igh is a consequence of state creation.
We can achieve national integration if we play dovewlty strategies of national
integration as federal character, state of origimdsome, quota system, and instead put in
place appropriate domicile laws which allow Nigesato gain residential rights of
attaining their highest limits wherever they finldemselves in Nigeria without ethnic
discrimination.
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Right to Information as a tool for Good Governance

Dr. S.K. Chaturvedi

Abstract
Good Governance is a dynamic concept means denmatiah of governance. Basically it is
characterized by transparency and accountabilityd ahe best way for this is prerequisite for
democracy. Such governance includes some factets &8 transparency, accountability, rule of
law and people’s participation. Good Governanceludes wide range of issues like economic,
political, administrative and judicial as well. Theed of good governance is universally accepted.
It has recognized that the state and its machiséiguld work for the welfare of the peoples India is
a democratic country and in every democratic coynthere is a need of good governance and
transparency. In every development administratigpegiences indicated that there has always an
urgent need for improving government. Today in dntliere is unprecedented corruption at all
levels. All feel its pinch but corruption is roagrhigh. The corruption has virtually spread in
almost all aspects of public life. The main fadbehind the corruption is secrecy, which was taken
as a tool of faithfulness towards government intaia. If we want transparency in governance,
there is a need to crack the corruption by crackihg walls of secrecy. The prevalence of
corruption, lack of accountability, efficiency aeffectiveness demands the requisite changes and
transformations to ensure good governance. Infoiomais power and at International level it is
recognized that information is essential for depeient as a result many countries have enacted
Right to Information Act. In that direction goverant of India too introduces a new era of good
governance through the enactment of Right to In&ion Act in 2005.The Right to Information has
been given the status of a fundamental right urehéicle 19(1) of the Constitution. This act was
given the status of fundamental right and it isdewnit from the fact that how crucial it is for the
proper functioning of the government. It providesapportunity to interact with the officials and
institutions. Right to Information is a potent weapto fight against corruption, arbitrariness and
misuse of power.RTI has significant bearing on ggodernance and development. The Main thrust
of RTI law is to promote openness, transparencyauduntability in administration by making the
government more open to public scrutiny. Presemiepas an endeavor to discuss the major
indicators of good governance, role of RTI in gamernance and eradication of corruption in
India through RTI. Along with that, this paper aldscusses the importance of RTI among the
peoples for effective functioning of good govermanc

Introduction

In a democratic country every person has the tigliteedom of opinion and expression.
This right includes right of holding public opinioand to seek, receive and impart
information and ideas from the public authoritieformation is an inalienable and natural
right of every human being which helps citizen it Iwith free dignity in a civilized
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society. Moreover there is a close link betweehtrig information and good governance.
Good governance is characterized by transparermquatability and responsiveness.
Consequently, the citizen's right to informationincreasingly being recognized as an
important mechanism to promote openness, transpaeerd accountability in government
administration. People are the sole part in a sprative form of government. So it is
necessary that they must have to know all the fomictg of government activities to frame
a practical regime of good governance in admirtisggorocess. The right to information
is implicitly guaranteed by the Constitution hunsacurity, shelter, food; environment and
employment opportunity are all bound up with rightinformation. In the absence of
information on this issue, people cannot live andigd life and will remain ever
marginalized group in the society. Corruption amichimalization is the nerve of Indian
bureaucracy today.

The secrecy they have maintained is a source ofigtion and harassment. Though India
is the world largest democracy, it now fails t@attconfidence from common people. As a
taxpayer, each person should have the right to ktiwevfunctioning of government
machinery. In addition to this, in a democratic oy, citizen can be regarded asset only
when citizen develop the skill to gain access forination of all kinds and to put such
information to effective use. Without intellectulkedom the success of democratic
governance cannot be imagined. Information is nog 4ole of every government. The
need for transparency and efficiency in the gowecasbecome more important to achieve
the goal of good governance. The first of thesassuring individual self-fulfilment, the
second set of values focuses on means of attaiheagruth, the third addresses a method
of securing the participation of members in theiedgcin social and political decision
making, the fourth set of value seeks to maintagbalance between stability and change
in the society. The Indian parliament had enadied+tFreedom of Information act, 2002
in order to promote transparency and accountabititythe administration. The report
envisaged by the National common Minimum Programitme;—Freedom of Information
Act, 2002 has repelled ardRight to Information Bill, 2004 (RTI) was passed ligth the
houses of parliament on May 2005. The —Right to Information Actl was notified in the
Gazette of India on 21st June, 2005. This new lmpavers Indian citizens to seek any
accessible information from a public authority amhkes the government and its
functionaries more accountable and responsible.

Objective of the Act

The main objective of Right to Information Act sestablish “the practical regime of right
to information for citizens to secure access t@nmiation under the control of public
authorities, in order to promote transparency acwbantability in the working of every
public authority, the constitution of a Central dmhation Commission and State
Information Commission and for matters connecteatewith and incidental thereto.”This
Act has some important features which are as falow

(1) All citizens possess the right to information



Journal of Legal Studies, ISSN 2321-1059, Vol. 8stue I1, July 2014 Page?28

(2) The term Information includes any mode of inforroatiin any form of record,
document, e-mail, circular, press release, consatiple or electronic data etc.

(3) Such information covers inspection of work, docatmend record and its certified
copy and information in form of diskettes, floppig¢apes, video cassettes in any
electronic mode or stored information’s in comp .

(4) The Applicant can obtain Information within 30 daysm the date of request in a
normal case. However, Information can be obtainétiinv48 hours from time of
request, if it is a matter of life or liberty ofp&rson.

(5) Certain information’s are prohibited.

(6) Restrictions made for third party information Appeagainst the decision of the
Central Information Commission or State Informat@ommission can be made to an
officer who is senior in rank.

Good Governance

The concept of good governance is not new, rathisr an old as human civilization. It
consists from two word, good and governance, thedvgmod is derived from the word
‘god’ which means the sense of judgment which ghti air, just and moral. The word
‘governance’ means an act or manner of governingtaa process of decision making. In
this sense good governance means right or morgdsorfair judgment made by those,
exercising authority in the public interest.

Basic Elements of good governance
There are some essential elements of good govexvamch is reflected in the governance
and process of government. These are as follows:

(1) Transparency- Transparency means operating in a manner tlnaisst, open and
amenable to questions and provided for ready atoesformation. It relies on a
presumption of access to information about howgihwernment works. To facilitate
the access to information, a citizen has, u/s @f(jhe Act, the right to:

1) Inspection of work, documents, records;

2) Taking notes extracts or certified copies of thewoents or records;
3) Taking certified sample of material; and

4) Obtaining information in electronic form, if avdile.

In effect, thus, there is greater transparency thaer before in the working of the public

bodies. The media and civil society have raiseceldgyment issues, based on facts about

the use of funds as well as the best practicesnmdlation and implementation of pro-

poor schemes. The citizens are thus better inforrabdut the performance and

contributions of the elected representatives, whiatpurs well for a healthy democracy and
democratic governance of projects.
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(2) Accountability

Accountability means decision makers accept respitisfor their decision. Not only the
government, the private sector institutions shoaldo accountable to the people.
Information is power and Right to Information acinlys accountability and transparency
in the administration. The Right to Information gbvides people with mechanism to
access information, which they can use to holdgtreernment accountable or to seek
explanation as to why decisions have been takemhmyn and with what consequences or
outcomes. However, accountability cannot be achievithout transparency and rule of
law.

(3) Patrticipation

Participation is another requirement for good goaace, which means people are the key
to good governance. They are not only beneficiasfegood governance but also are the
agents of it. The Right to information Acts give=ople a chance to participate not just one
in five years, but every day and question any datés The right to Information Act gives
an opportunity to the common men to participatgomernance and reduce the imbalance
in power relationship, provides a tool to oppogesdtice and allows collective spirit to
make democracy work for everyone. Right to infolioratAct also strengthen grassroots
democracy and ensures peoples participation inl lgoaernance and development
activities.

(4) Predictability
Predictability means the existence of Laws, reguiatand policies to regulate society and
their consistent application.

(5) Rule of Law

Good governance requires fair legal frameworks #rat enforced impartially. A fair,
predictable and stable legal framework is essentiahat businesses and individuals may
assess economic opportunities and act on them wtittear of arbitrary interference or
expropriation. This requires that the rules be kmaw advance, that they be actually in
force and applied consistently and fairly, that fiots be resolvable by an independent
judicial system, and that procedures for amendimg) epealing the rules exist and are
publicly known.

Recommendations for effective implementation of RTAct

a) As stated above due to ignorance, most of peopte hat heard about RTI act. To
tackle this issue, government should allocate Huge for publicity budget of RTI act.
However, this fund should be spent through ceitifakmation commission.

b) Publicity is very essential for RTI implementati?fiGO‘s and civil society groups can
take initiative to make massive awareness campaigrducate citizen about RTI act.
This awareness programme may be at national, atateblock level. Before making
awareness programmes, the NGO's and CSC groups iohestify the target i.e.
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C)

d)

f)

9)

p)

vulnerable categories of citizens specifically- veamfarmers and families, middle and
working class. In this regard media and newspageptay an effective role.

Children are considered resources for the futuadth@f a nation. Therefore, RTI act
should be added in the school syllabus to aroudesity of children about RTI at the
grass-root level.

As the nodal administrative authority at the degttevel, every deputy commissioner
and district collectors must be given responsibitif monitoring and implementation
of RTI act by various departmental authorities wittne respective district.

State Administrative Training institute can organeppropriate training intervention
for the stakeholders.

There should be efficient and scientific recordgieg agency so that applicants can
get accurate information. Without modernizing anijitizing management of
information and record providing information wouéike several days often exceeding
the legal deadlines.

Government departments should be entrusted redjlitysi to make the
implementation of RTI easy for applicants seekinprimation rather than tough
procedures.

Inculcation of political will is necessary for juibus working of RTI act. The
Bureaucrats must come forward to help the aggrieuetkns.

It is the moral responsibility of the governmentpimtect RTI activists and users and
to take legal action against the attackers.

There is also need strong and robust monitoring ewaduation system. It will help
periodically review implementation of the law ancbyide feedback to government
agencies to address the shortcomings.

There should be proper coordination among staternmdtion commissioner and
departments for the effective implementation of R@t.

It is a recognized fact that for enabling and dffecimplementation of RTI act, the
central and state information commissions needtrengthen their technical and IT
capability.

Fast action to be taken to integrate different wiebf all information commissions
through a common IT gateway or national portal dm. Rhis will prove to be grateful
to common citizens.

Chief information commissioners should have fredqueeraction with all information
commissioners so that approach of all informatiommissioners may be similar in
dealing with appeals/complaints before them.

According to the act it is mandatory to provide ih@rmation in the given time frame
of 30 days. Since the information system is noegrated, therefore it becomes
difficult to provide information in the given timé&loreover, many departments could
not prepare themselves to respond according tadhe

Exemption provides under section 24 to the secuitg intelligence agencies are
irrational and contrary to national interest. Thiemption should be removed not by
amendment of the act but by withdrawing the listnotified agencies in the 2nd
schedule of the RTI act.
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q) Training of officials of all departments and remmefatives of public authorities is
essentially required so that they are made awatheif duties and obligations under
the act.

r)  Government of India should set up a National RTrail, which has members, people
from various states, so that problems in implementathe RTI can be monitored
regularly.

s) Last but not the least, political influence may maties in the functions of high level
officials, so they have to maintain integrity bydging the vested interest.

Conclusion

With the advent of the RTI Act, citizens have foumdool to bring in transparency and
accountability at all levels of Governance. In gafar, the RTI Act has a much higher
impact on the quality of life of the poor and weakection of the society. However, the
power of the Act is still to be fully realized. Thatizens, Government, Civil Society
Organizations and media need to do a lot to atterintended objective of the Act and to
address various issues and constraints in acce$srigformation under the Acthe RTI
Act, as it stands today, is a strong tool to uphthld spirit of democracy. All the
development projects, particularly poverty alleiat programmes should incorporate
transparency and accountability norms to allow dbjective scrutiny of the process of
execution of programmes and to assess the extemtharence of the norms of equity and
justice in delivery of essential services to thespes who are entitled for the specified
benefits. Thus it may be submitted that it can kghtly mentioned that Right to
Information act is an agent of good governancemdkes administration more accountable
to the people. It makes people aware of administraand gives them an opportunity to
take part in decision making process. It promotethatratic ideology by promoting
openness and transparency in the administratioedlices the chances of corruption and
abuse of authority by public servants. Since theig\prepared for people’s interest, hence
it success also depends on how they exercise thévilaceover, there is need of active
participation from people, NGO's, civil society gius, coordination among RTI officials,
integrity among government departments and politih from government and elected
leaders.
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International Environmental Law Applicable to
Environmental Protection

Dr. S. P. Singh

Introduction

The perception of the most important global con@yout environment is of recent origin.
During and after the First World War, law was given “economic nuance” and thus
became economic law. Today environmental law hath, the newly created concept of
environment policy, been subsumed in giving an legical nuance” to legal norms in

public law, private law, criminal law and interr@tal law. The growth of international

environmental law has compelled us to revisit toeusting political, economic and social
values and structure both at national and intavnatilevels. Global Environmental crisis
has questioned the modernity and its values. The exdstence and survival of man and
other forms of life have become a matter of deepcem. The global concerns for
environmental crisis have led the evolution and askable growth of international

environmental law.

Sources of International Environmental Law

There are two main traditional sources of EnvirontaeLaw under International law. One
is 'hard law', which establish legally binding gialfions, where as other is 'soft law', which
are not binding per se but which in the field ofeimational Environmental law have
played an important role and have given rise tcargd body of International legal
obligations which relate to the protection of thevieonment. The traditional sources of
International legal obligations which equally apply the field of the environment
comprise 'the body of rules which are legally bingdon states in their intercourse with
each other. These rules derive their authoritypeasArticle 38 (1) of the Statute of the ICJ,
from four sources: treaties, International custgemeral principle of law recognized by
civilized nations, and subsidiary sources. The maubsidiary sources" are the decisions
of courts and tribunals and the writings of juriséecording to Prof. J.G. Starke, "the
decisions of state courts may, under the same ipkin@s dictate the formations of
customs, lead directly to the growth of customaitgs of international law.

General Principles and Rules

General principles of international environmentaw! reflect in binding acts of
international organizations, treaties, state pcact@nd soft law norms. They are general in
the sense that they are applicable to all memHtetsednternational community in respect
of the protection of the environment. AccordingPf. Philippe Sandsn environmental
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law context, the main general rules and principidgch have broad support and are
frequently endorsed in practice are:

1. “The obligation reflected in Principle 21 of theo8kholm Declaration and
Principle 2 of the Rio Declaration, namely thatedahave sovereignty over their
natural resources and the responsibility not teeaanvironmental damage;

The principle of preventive action;

The principle of good neighborliness and interrmegiaco-operation;
The precautionary principle;

The principle of sustainable development; and

The polluter-pays principle;

ok wN

General International Environmental Principles: Legal status

The legal consequences of each in relation to &cphkar activity or incident must be
considered on the facts and circumstances of ez and take account of several factors.
Some general principles or rules may reflect cuatgntaw, other may reflect emerging
legal obligations, and yet others might have amdess developed legal status. Of these
general principles and rules only aforesaid Priecifl of Stockholm, Principle 2 of Rio
and the good neighborliness are sufficiently sutista to be capable of establishing the
basis of an international cause of action i.e.ite gse to an international customary legal
obligation the violation of which would give rise & legal remedy. The status and effect of
the others remains inconclusive, although they biagl as treaty obligations or, in limited
circumstances, as customary obligations. Whetleyr glive rise to actionable obligations
of a general nature is open to question. Accordmérof. Sands view the international
community has not adopted a binding internationsirument of global application which
purports to set out the general rights and oblgetiof the international community on
environmental matters.

The environmental decisions of the national / statgrts and international environmental
law have influenced each otHelhe decisions of the state courts which are 'sidosi
sources' under Article 38(1) of the statue of @4, Imay lead directly to the growth of
‘customary' rules of international law. Similartjhe state courts have often developed
national environmental jurisprudence by taking irepns and helps from the
international environmental laws. In the light dbr@said development, hereinafter, an
attempt has been made to analyze the linkages beteertain international environmental
law principles and their application in domestiw lay the state courts in India.

Indian Constitution and International Environmental Law

The Constitution is known as the ‘basic law of lwed’ from which all other laws derive
their sanctity or validity. India is a member oétbinited Nation Organisation (UNO) since
its inception .India facing many problem of likegutation, pollution and poverty, these
problems relates to humanity, world over equallyd ¢gherefore, there must be concerted
and integrated efforts to deal with them. All thegtion, rich or poor, developed, north or
south are facing the problems of pollution. All th&ions must join hands to combat the



Journal of Legal Studies, ISSN 2321-1059, Vol. 8stue I1, July 2014 Page34

problem of pollution before it assumes threaterdimgensions and brings us on the brink
of disaster. Article 51 of the Constitution of laddrovides for ‘promotion of international
peace and security. ‘It provides under clause® fiiet state shall endeavour to foster
respect for international law and treaty obligasiéamthe dealings of organized people with
one another. Article 253 of the Indian Constitutmonfers wide and overriding power on
the ‘parliament to make any law for the whole oy aart of India for implementing any
treaty, agreement or convention with any other tguor countries or any decision made
at any international conference , association odybdccording to Art 245 of the
Constitution of India, the territorial Jurisdictiazonfers the power to the parliament to
make laws for the whole or any part of the teryitof India. Article 246 deals with the
subject matter of laws, empowers the parliamertaee 'exclusive' power to make laws
with respect to the Union list. The parliament laslusive power to legislate on all
conceivable international matters which have beeummrated under the Union List.
Under this list main entries relating to internatbmatters are: foreign affairs (entry 10),
United Nations Organization (entry 12), participatiin international conferences,
associations and other bodies and implanting ofsaets made thereat (entry 13), and
entering into treaties and agreements with foreiguntries and implementing of treaties,
agreements and conventions with foreign counteedry 14) etc. Under Article 253 the
parliament has exclusive power to make any lavifiplementing any treaty, agreement or
convention with any other country or countries ny aecision made at any international
conference, association or other body. These pomdssuggest that the parliament has
sweeping power to legislate on international mattddiowever, this power of the
parliament, according to the Supreme Court, can awatrride the fundamental rights
enumerated under Part Il of the constitutton.

List 1Il (Concurrent List) of schedule VII also provides power to the Indigmliament on
various aspects related to the environment. Thidrcludes various subjects like forests,
mines and minerals, protection of wildlife, devetmmt, population control and family
planning, and minor ports and factories.

International Law and Constitutional Duty

Though Part IV (Article 37 to 51) of the Indian Gitution, known as the Directive
Principles of State Policy, is not enforceable hy aourt but principles contained therein
are fundamental in the governance of the countdyiishall* be the duty of the State to
apply these principles in making laws (Article 3Axticle 51 specifically deals with
international law and international relation, intalia, provides that the ‘state shall
endeavor to foster respect for international lavd @reaty obligations.' InTelephone
Tapping Castthe Supreme Court by invoking Article 51 developigght to privacy as a
fundamental right under Article 21. Here, the cotumbk inspiration from the privacy
provision of the Covenant on Civil and PoliticalgRis. However, in environmental
matters, it appears, no such use of Article 51kde®s done by the courts. Here, it may be
recalled that the courts have invoked Article 48(duty of the state to protect
environment) to develop a fundamental right to snent as part of the right to life
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under Article 21'The ratification or enactment of environmentalgatin India, without
real commitment to implement the same by the ekexuhas resulted into judicial
interventions and activism in the field of envirommal law.

The role of judiciary depends on the very naturealitical system adopted by a particular
country. This is the reason that role of judiciagries in liberal democracy, communist
system and countries having dictatorship. The dflgudiciary has been important in
liberal democracies like India. Constitution of imdn fact took inspiration from US
Constitution and therefore adopted similar concépidicial review. In independent India,
history of judiciary, judicial review and judiciactivism has been a fertile area for legal
researchers. It is now a well established fact, thatndia, in view of legislative and
executive indifferences or failures, the role ofiiary has been crucial in shaping the
environmental laws and policies. The role of théidn Supreme Court may be explained
quoting the views of Professor S.P. Sathe and &sofeUpendra Baxi two leading
academics who have extensively written on the oblgidiciary in India. Professor Sathe
has analyzed the transformation of the Indian Supr€ourt "from a positivist court into
an activist court". Professor Upendra Baxi, who ¢iéesn supported the judicial activism in
India, has also said that the "Supreme Court ofalhdas often become "Supreme Court

for Indians™®

Stockholm Conference on Human Environment, 1973 ¢enerated a strong global
international awareness and in India it facilitatee enactment of the ¥2Constitutional
Amendment, 1976. This amendment has introducedineghvironmental duties both on
the part of the citizens [Article 51A (g)] and dmetstate (Article 48-A). According to
Article 48A,0f the Indian Constitution, ‘the Stagball endeavour to protect and improve
the environment and to safeguard the forests aldlif@iof the community’. Under the
constitutional scheme the legal status of Articl¢/§-(g) and 48-A is enabling in nature
and not legally binding per se, however, such @ioms have often been interpreted by the
Indian courts as legally binding. Moreover, thesavisions have been used by the courts
to justify and develop a legally binding fundamémight to environment as part of right to
life under Article 21° Hereinafter, an effort has been made to demoesthat how both
the 'soft' and 'hard' international environmerdatd have been used by the Indian courts to
develop a strong environmental jurisprudence in ekiio law. The judicial adoption of
international environmental law into domestic lawlndia has not been done overnight
rather it has been gradual. In order to understh@edudicial process of such adoption the
present discussion can be divided into the follguthree period’

International Environmental Law: Domestic Law application

According to Indian Constitution, the parliamentshaassed many environmental laws
which have been enacted to implement the internatienvironmental treaties, covenants
and protocols, etc. Following are some of the imsta where such laws have been passed
by parliament-
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(1)The wild life protection Act, 1972, give effedts various provisions of the convention
on International trade in Endangered species ofl Wduna and Flora (CITES) 1973. This
Act was amended to fall in line with the global cept to protect and preserve the
endangered species like African elephant and totbarimport of ivory. Similarly, the
Wild life (protection) amendment Act, 2002 has bpassed by Parliament to completely
ban the possession of ivory whether by a tradéya person.

(2) National Environment Tribunal Act , 1995 proegdthat the Act has been passed as
‘decisions were taken at the UN conference on enwmental and development held at
Rio-deJaneiro in June 1992, in which India parttgal, calling upon states to develop
national laws regarding liability and compensatfonthe victims of pollution and other
environmental damages.

(3) The Environment (Protection) Act, 1986 and thie (Prevention and Control of
Pollution) Act, 1981, have been passed to implerttentiecision taken at Stockholm 1972
which is known as Stockholm Declaration, 1972. Tdéslaration was the first holistic
approach to deal with the problems of environmiratlso declares that there is a need for
the international law relating to liability and cpensation for the victims of pollution and
other environmental damage.

(4) The Public Liability Insurance Act, commitnienade by India ‘to develop national
law regarding liability and compensation for théctims of pollution and other
environmental damages’ called upon as per decaidhe United Nation Conference on
Environment and Development held at Rio-de-Jarieidune 1992.

(5) The Chemical Weapons Convention Act,2000 hasljmassed to give effect to the
convention on the prohibition of the developmemgdoiction, stockpiling and use of the
chemical weapons signed by India at Paris on thelda 1993.Schedule of the Act has
reproduced the provisions of the above-mentionegt@ation from Article 1 to 24.

Conclusion

Man must live in harmony with nature which nourisHém and provides all basics of
human life. The environmental decision of the naiéstate courts and international
environmental law has influenced each other. Thasd®e of the state courts which is
'subsidiary sources' under Article 38(1) of thetiBtaof the ICJ, may lead directly to the
growth of 'customary rules of international lawimarly, the state courts have often
developed national environmental laws by takingpiragions and help from the
international environmental laws. It may be stdtet the influence of international law in
general and international environmental law inipatar is growing and there has been a
close interaction between international environmkldw and municipal law in India. It
appears that growth of Indian environmental law dféen been co-extensive to the growth
of the environmental law under international landi&, in its constitutional scheme, has
adopted a dualist approach to treaty obligatiorthis connection Indian courts adopted a
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traditional position during 1950-1984 periods amdia@sed the doctrine of incorporation.
Since 1996 the Indian Supreme Court has used thational environmental law in such
a manner which not only blurred the distinctionw®#n monism and dualism but also
redefined the role of international law in Indiamuds. The judicial activism of the higher
judiciary and particularly the Supreme Court hasgl l® incorporation of certain
international environmental principles under domeelstwv whose legal status is still open
to question under international law. The internaicenvironmental law principles namely
sustainable development, precautionary principte@oiluter pays principle have not only
been made 'part’ of the Indian domestic law buehaso been given 'new' meaning which
is now a unique feature of the Indian environmelatal
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Marital & Resembling Relationship:
Legal Protection to the Parties

Mrs. Richa Srivastava (Saxena)*

HAATEACTHARY $AGHYN .
Y ¢3f: gAY FHYEAn

Is relationship in nature of marriage (under sefy @f the Protection of women from
Domestic Violence Act 2005) and marriage is the esating and parties of this
relationship and marriage can be treated alike?dU@stion arises when same remedy is
provided to the parties of the relationship in natof marriage and parties to the marriage.
It can be justified in those cases where both g@arither parties of relationship in nature
of marriage or parties to the marriage are maimtgirfidelity in their relations or both
parties are unmarried or single.

But the situation becomes different in cases whelaionship in nature of marriage is
established between married man and unmarried wamsingle women. In such cases
the interests of legally wedded wife and other woneannot be at the same footing
especially in those cases where the other womea kiawwledge about the marital status
of the man. A welcome judgement of Supreme Cauhhdira Sarma vs. V.K.V Sarma
SLP (CRL.) N0.4895 of 2012 came on 26 Nov 2013wlirich the Apex Court held that,
“Live-in relationship would not amount to a “relatiship in the nature of marriage” not
falling within the definition of “domestic relatiship” under Section 2(f) of the Protection
of Women from Domestic Violence Act, 2005 and tierwption of such a relationship by
failure to maintain a women involved in such a tietaship not amounts to “domestic
violence” within the meaning of Section 3 of the D¢t where woman is aware that the
man is a married person even before the commenderhtheir relationship.”

Though it is also mentioned by the court that Livesr marriage like relationship is
neither a crime nor a sin though socially unacdgptén this country. The decision to
marry or not to marry or to have a heterosexudtigship is intensely personal. This is
welcome judgement in the sense that live in refatiip is legalised in India in some other
decisions of the same Coubiut this time it protected the interest of wifelayave warning
to those women who are intended to enter in to rdation of married couple by
establishing live in relationship with male partner

* Mrs. Richa Srivastava( Saxena), Asst Prof Faculty law, University of Lucknow.



Page39 Mrs. Richa @astava (Saxena)

Aggrieved Person and Domestic Relationship

A wide meaning has been given to the expressiogriaged person’ and ‘domestic
relationship’ under protection of Women from Domestic Violencet Z005 for the
purpose of the Act it include every women residinglomestic sphere. The expression
“aggrieved person” as defined under sec 2(a) ofPttegection of Women from Domestic
Violence Act 200% means and includes every women living in domestationship. It is
not restricted to those women only against whontevice perpetrated by her husband or
his relatives. Similarly expression “Domestic Relaship” as defined under sec 2(f) of
Protection of Women from Domestic Violence Act 20@%ludes not only those women
living together under the same roof on account afital relations (e.g. wife living with
her husband and his relatives)but also persontdeleith consanguinity(sister living with
her brother), a women living in her family with ethmale relations of husband including
his father brother etc. and relationship between p&rsons who are living together as a
family in shared household even though they arerelated to each other by blood or
marital relations i.e. ‘relationship in nature oamiage’. Such wide connotation includes
every women involved in Live-in Relationship, aéutius and bigamous relationships and
they all are also beneficiaries under ProtectioMmimen from Domestic Violence Act
2005.

In Aruna Parmod Shah vs. UOIthe petitioner contended that “near or like “maggs
status in sec 2(f) of the Protection of Women fidomestic Violence Act 2005 leads to
derogation of rights of the legally wedded wife.eTBelhi High Court rejected the
contention by saying that there is no reason whyakfjeatment should not be accorded to
wife as well as woman who is living with a man &s $econd wife or as a mistress. The
Court opined that like treatment to both not in amgnner derogate from the sanctity of
marriage since an assumption can fairly be drawariably initiated and perpetuated by
male. Similarly it was held that Domestic Relatiopscan be inferred if men and women
have shared household, temporarily lived togethad, consensual sex, woman can claim
protection\ maintenance under Protection of WomemfDomestic Violence Act 2005
Here in these references Protection of Women framéstic Violence Act 2005 applied
to all women living in domestic sphere and couvegiide interpretation to include every
sort of relationship without examining legality antbrality of the relations. Though in
number of cases the Supreme Court legalised sl&tores and providing them status of
husband and wife. IMadam Mohan Singh vs. Rajni Kanfthe Supreme Court stated that
if man and woman are living under the same roof esttabiting for a number of years,
there will be a presumption under section 114 efHvidence Act, 1872 that they live as
husband and wife and the children born to themmatlbe illegitimate.

In Payal Katara vs. Superintendent of Nari Niketdrit has been established that anyone,
man or woman, could live together even withoutiggtmarried if they wished. Further,
the Apex court has reiterated that the childremlmart of such relations are legitimate and
have property rights of their parents under Secli6rof Hindu Marriage Act, 1955. In
Lata Singh vs. State of U.P. & Arirwherein it was observed that a live-in relatiopshi



between two consenting adults of heterogenic ses dot amount to any offence (with the
obvious exception of “adultery’), even though ityrba perceived as immoral. A major girl
is free to marry anyone she likes or & quot; livehmanyone she likes. In that case, the
petitioner was a woman who had married a man baigrng another caste and had begun
cohabitation with him.

In S. Khushboo vs. Kanniammal and anotH8sn live-in relationships, a special three-
Judge Bench constituting then Chief Justice of dnd{.G. Balakrishnan and Justices
Deepak Verma and B.S. Chauhan observed that a méraavoman living together
without marriage cannot be construed as an offefithen two people want to live
together, what is the offence? Does it amount tofeance?” The Supreme Court said that
there was no law prohibiting live-in relationshipspre-marital sex. “Living together is a
right to live” apparently referring to Article 21f dhe Constitution of India which
guarantees right to life and personal liberty &sralamental right. In a recent Judgment of
D Patchaiammal v. D Velusam¥ the Supreme Court held that not all live in relaships
will amount to a relationship in the nature of mage to get the benefit of the Protection of
Women from Domestic Violence Act 2005.

In Indra Sarmédthe fact of the case is that a women lived in liveelationship with a man
for fourteen years knowing the fact that he is medrand with continuous objection of his
wife and children and her own parents and brothEney worked together in the same
company and she left her job to live with him iradd household. They started business
and use to take money with each other. The malmgranever showed her as his wife or
that she lives as his partner publically. He somesi paid her medical expenses etc. but
later he shifted his business to his house antedtg@ractising it with the help of his son.
Due to family pressure later he left that womanhaitt providing maintenance to her.
Under such circumstances the female partner browgiit for maintenance under
Protection of Women from Domestic Violence Act 2005

The Supreme Court held that male partner is nbididor the fraudulent or bigamous
marriage. It was further held that such kind ofatielnship was established for mutual
benefit. The Apex Court in this case also examtheddifference between ‘relationship in
nature of marriage’ and marriage and expresslyigesvcertain conditions for the live in
female partner to get the benefit of ProtectioMdmen from Domestic Violence Act
2005 under the head of Relationship in nature afrisige.

Marriage: An Institution
Article 23 of thelnternational Covenant on Civil and Political Rights, 1966 (ICCPR)
provides that:
1. The family is the natural and fundamental groug ohisociety and is entitled to
protection by society and the State.
2. The right of men and women of marriageable age dayrand to found a family
shall be
3. Recognized.
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4. No marriage shall be entered into without the find full consent of the intending
spouses.

5. States Parties to the present Covenant shall tpkeopriate steps to ensure
equality of rights and responsibilities of spouassto marriage, during marriage
and at its dissolution. In the case of dissolutiprvision shall be made for the
necessary protection of any children.

Article 16 of theUniversal Declaration of Human Rights, 194&rovides that:

1. Men and women of full age, without any limitatiomedto race, nationality or
religion, have the right to marry and to found milg. They are entitled to equal
rights as to marriage,

During marriage and at it dissolution.

Marriage shall be entered into only with the freel &ull consent of the intending

spouses.

4. The family is the natural and fundamental groug ohisociety and is entitled to
protection by society and the State.”

wn

Under Hindu Marriage Act 1955 section 5 and 7 deadik the conditions and ceremonies
of the marriagé® Marriage is often described as one of the basidl cights of
man/woman which is voluntarily undertaken by thetipa in public in a formal way, and
once concluded, recognizes the parties as husbahdvife. Three elements of common
law marriage are

(1) Agreement to be married

(2) Living together as husband and wife,

(3) Holding out to the public that they are marrieda®ig a common household and
duty to live together form part of the ‘Consortiumnis Vitae” which obliges
spouses to live together, afford each other reddemaarital privileges and rights
and be honest and faithful to each other.

One of the most important invariable consequenéevasriage is the reciprocal support
and the responsibility of maintenance of the comrhonsehold, jointly and severally.
Marriage as an institution has great legal sigaifite and various obligations and duties
flow out of marital relationship, as per law, inettmatter of inheritance of property,
succession ship, etc. Marriage, therefore, invollegal requirements of formality,
publicity, exclusivity and all

The legal consequences flow out of that relationghf’

The Concept of Marriage was extended in South Africase in following manngr
“Marriage and the family are social institutions wifal importance. Entering into and
sustaining a marriage is a matter of intense piv&gnificance to the parties to that
marriage for they make a promise to one anothe¥stablish and maintain an intimate
relationship for the rest of their lives which thegknowledge obliges them to support one
another, to live together and to be faithful to caother. Such relationships are of



profound significance to the individuals concernigdt such relationships have more than
personal significance at least in part because hubwngs are social beings whose
humanity is expressed through their relationshipth wthers. Entering into marriage

therefore is to enter into a relationship that palslic significance as well. The institutions
of marriage and the family are important sociatiinsons that provide for the security,

support and companionship of members of our so@aty bear an important role in the
rearing of children. The celebration of a marriggees rise to moral and legal obligations,
particularly the reciprocal duty of support placeghon spouses and their joint
responsibility for supporting and raising childréorn of the marriage. These legal
obligations perform an important social functionhisl importance is symbolically

acknowledged in part by the fact that marriage édelorated generally in a public

ceremony, often before family and close friends.”

Thus this concept of marriage makes clear thatiag@rbeing a social institution, many
rights and liabilities flow out of that legal rdlaship. Married couples who choose to
marry are fully cognizant of the legal obligatiotish arises by the operation of law on
solemnization of the marriage and the rights arneeduhey owe to their children and the
family as a whole, unlike the case of persons ergéento live-in relationship. IfPinakin
Mabhipatray Rawal vs. State of GujardtSupreme Court held that marital relationship
means the legally protected marital interest of gmeuse to another which include marital
obligation to another like companionship, livingden the same roof, sexual relation and
the exclusive enjoyment of them, to have childteeir up-bringing, services in the home,
support, affection, love, liking and so on.

Relationship in Nature of Marriage

In D Patchaiammal vs. D Velusamjit was held that Relationship in nature of Marridgje
similar to the common law marriaglm common law marriages those who are otherwise
qualified for the marriage though married and of @ marriage if voluntarily cohabited
and hold themselves out of the world as being amntd spouses for a significant period of
time are taken as common law marriage couple.

It was further held by the Apex Court that a ‘tiglaship in the nature of marriage’ under
the 2005 Act must also full fill the above requiramts, and in addition to this the parties
must have lived together in a ‘shared householdlefied in Section 2(s) of the Att
Merely spending weekends together or a one nigimtdstvould not make it a ‘domestic
relationship. All live in relationships will not asant to a relationship in the nature of
marriage to get the benefit of the PWDVA. To gathsbenefit the conditions mentioned
above must be satisfied, and this has to be prbyexvidence. If a man has a ‘keep’ whom
he maintains financially and uses mainly for sexuaipose and/or as a servant it would
not, in our opinion, be a relationship in the natef marriage®. The Supreme Court
further extended the above conditiondridira Sarma vs. V.K.V Sarnfd and held that a
relationship is under the head of relationshipature of marriage under PWDV Act when
it conforms following conditions:
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(1) Duration of period of relationship: Section 2(f)tbe DV Act has used the expression
“at any point of time”, which means a reasonabléggeof time to maintain and
continue a relationship which may vary from casedse, depending upon the fact
situation.

(2) Shared household: as provided under sec 2(f)of Rlmection of Women from
Domestic Violence Act 2005.

(3) Pooling of Resources and Financial Arrangementpp&ting each other, or any one
of them, financially, sharing bank accounts, adggiimmovable properties in joint
names or in the name of the woman, long term imvests in business, shares in
separate and joint names, so as to have a londisgarelationship, may be a guiding
factor.

(4) Domestic Arrangements: Entrusting the responsjbiéispecially on the woman to run
the home, do the household activities like cleaniogoking, maintaining or up
keeping the
House, etc. is an indication of a relationshiphi@ hature of marriage.

(5) Sexual Relationship: Marriage like relationshipersfto sexual relationship, not just
for pleasure, but for emotional and intimate relasihip, for procreation of children, so
as to give emotional support, companionship anal rasterial affection, caring etc.

(6) Children: Having children is a strong indication &frelationship in the nature of
marriage. Parties, therefore, intend to have a kmgding relationship. Sharing the
responsibility for bringing up and supporting thenalso a strong indication.

(7) Socialization in Public: Holding out to the pubdind socializing with friends, relations
and others, as if they are husband and wife israngtcircumstance to hold the
relationship is in the nature of marriage.

(8) Intention and conduct of the parties: Common intenbf parties as to what their
relationship is to be and to involve, and as tartlespective roles and responsibilities,
primarily determines the nature of that relatiopshi

Thus where a women entered into a live-in relatigmsvith the man knowing that he was
married person, with wife and two children, the spmaption that where a man and a
woman are proved to have lived together as hushaddvife, the law presumes that they
are living together in consequence of a valid ragei will not apply and, hence, the
relationship between the such woman and the mantis relationship in the nature of a
marriage, and the status of such woman is of autdne. A concubine cannot maintain a
relationship in the nature of marriage because austationship will not have exclusively
and is not monogamous in charaét®olygamy, that is a relationship or practice ofihgv
more than one wife or husband at the same time, refationship by way of a bigamous
marriage that is marrying someone while alreadyri@duto another and or maintaining an
adulterous relationship that is having voluntaryusé intercourse between a married
person who is not one’s husband or wife, cannadie to be a relationship in the nature of
marriage’*



Thus mutual fidelity is also required for the radaship in nature of marriage for the legal
protection of women in those cases where theyiarglwith each other as husband and
wife without marriage. Where intention of the woniemot clear or she entered in to the
relation just for monetary benefit or any othereypf considerations or sympathetic in
nature, though stayed for longer period, legattgmtion not justified to those women
from the justified legal interests of the legallgaded wife.

Conclusion

The decisions of the cases which provide legal tdgno live-in relationships may be
justified up to the extent that these attempts vmeagele to liberalize women and children
from the clutches of their abusers. But what kiridpmotections is available for those
women who are lawfully married, and who are summbtioth by formal and non-formal
support systems of the society. The women whorategal wedlock known as wife, now
are under threat from these fellow women who fitsh't believe in the institution of
marriage and secondly they are eager and readyngage with married and established
man as live in partner with consent and with kimgafact about his marital status.
Consequently such relations are disturbing to thasehold of the family of that married
couple.

The legally wedded wife and her children suffereehtal and economic trauma in such
situations. On the other hand that other womanysnjée both economically and sexually
without any sense of sharing liabilities or respbilises of the family life. At any point of
time in any inconvenience to their services byrttede partner they without any hesitation
immediately complaint for the domestic violence addim maintenance from the
legitimate share of the legally wedded wife anddteidren. In India still an overwhelming
majority of the country has faith in the permanandl lifelong marriage between husband
and wife as propounded in the Dharmashastras. inveelations can be justified on
different ground but it should not be against tosdh people who are still believe in
institution of marriage, who are practicing it,intaining it and valuing it.
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Live in Relationship Neither a Crime nor a Sin:
A Study with Reference to Right to Marriage

Dr. Pradeep Kumar*

Introduction

Marriage is an imperative action born out of custondefine a legal relation & to have
acceptance of general society. The law providesiceright to the spouses. Marriage is
often described as one of the basic civil rightsn@n/woman, which is voluntarily
undertaken by the parties in public in a formal wagd once concluded, recognizes the
parties as husband and wife.

In common law the three elements of marriage are:
(1) Agreement to be married,
(2) Living together as husband and wife,
(3) Holding out to the public that they are married.

One of the most important invariable consequenéevasriage is the reciprocal support
and the responsibility of maintenance of the comrhonsehold, jointly and severally.
Marriage as an institution has great legal sigaifite and various obligations and duties
flow out of marital relationship, as per law, inettmatter of inheritance of property,
succession-ship, maintenance and divorce etc. Mpri therefore, involves legal
requirements of formality, publicity, exclusivityd all the legal consequences flow out of
that relationship.

With the change of time, need & culture also madaiti. Marriage custom found its new
& easy substitute as live in relationship. Althoubb new incursion seems to be denounce
by our orthodox but even then. Live in relationsbgn neither be considered as a crime
nor a sin.

Statement of Problem

There are a lot of questions to be answered inrdalenake a person liable for live in
relationship, like what is meant by live in relatéiip? What amounts to agreement to be
married? What is nature of marriage living togethsr husband and wife? Is there a
difference between how civil law and family law uhef live in relationship? What the
available remedies for victims are of live in raaship? What are the various remedies
available under the Indian law in case of live étationship? What amount to holding out

* Head of Department, Jagran School of Law, Dehradun.
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to the public that they are married? What is theopeof live in relationship? What is
effect on matrimonial right during live in relatisinip? etc.

Object of study

Live in relationships in India have still not reeedl the acceptance of the majority of
people. They are still considered a taboo to tlkam society. The majority of the people

consider it as an immoral and an improper relalignsAt present there is no specific

legislation that deals with concept of live in tedaship and the rights of the parties and
the children of the live in partners. Infect it wasambiguous concept until the Supreme
Court of India took the initiative and declaredtthee in relationship though considered

immoral but it is not illegal. In view of all aboviacts, the followings are the major

objectives:

1. to define the conceptual framework and emergingedsions live in Live in
relationships neither a crime nor an offence a\stwith reference to right to
marriage and privacy;
to identify various aspects of Live in relationsip
to review various law with special reference tod.in relationships neither a
crime nor an offence;

4. to study the various aspects of Live in relatiopshwith reference to right to

marriage and privacy;

to review the socio legal study with reference itgelin relationships;

to analyze observation and guidelines of the foreigurts, Apex/ Supreme Court

and High Courts Judgments;

7. to analyze the available remedies of Live in relaghips and their effectiveness in
present day;

wn

o g

Hypothesis
| have framed following hypothesis that:
1. Live in relationship should be given constitutiosthtus as a device to provide
social Justice in India.
2. Judicial activism plays vital role in the developrhend liberal interpretation of
relationship.
3. To analyze the concept of matrimonial justice tigtolive in relationship.
4. To highlight the problem of live in relationshipdastatus of women in India.

Research Methodology

The article shall be carried out in a very objextisystematic and unbiased manner. All the
primary as well as secondary documentary sourcHsbwiutilized to make the study
advanced, orderly and methodical. The Hypothedidwievaluated on the basis of foreign
courts, Apex/ Supreme Court, High Courts, judgmenith reference to Domestic
Violence Act, 2005.
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The concept of Live in relationship

The legal definition of live in relationship is “earrangement of living under which the
couples which are unmarried live together to cohddong-going relationship similarly as
in marriage.”

Live-in relationship is one such connection in whi boy and girl have some relation
before their marriage and if they are satisfiechwliteir partner they get married or be like
that for years. This kind of act though seems diffié it is one, which is being

implemented today. Live-in relationship handles teratof premarital sex, but those
couples who are maintaining relations don’t mindrsthings. Overall, this relation builds
up harmony between the couples, but spoils theiasmfluence.

Malimath Committee and Law commission of India ba toncept of live in relationships

gave the proposal which suggested that if a wonanheen in a live in relationship for

considerably long time, she ought to enjoy the llesgatus as given to wife. However,

recently it was observed that it is divorced wifbonis treated as a wife in context of
Section 125 of Cr.P.C. and if a person has not &&an married i.e. the case of live in
partners,lthey cannot be divorced, and hence cateiot maintenance under Section 125
of Cr.P.C.

The Supreme Cofrrheld that in a judgment a woman in an adulter@lstionship cannot
claim maintenance from her partner under the damegilence act as the law protects
only a live-in relationship that is "in the natwemarriage"”, the Supreme Court has ruled.
A bench headed by justi¢eS. Radhakrishnasaid the ambit of the Protection of Women
from Domestic Violence Act, 2005 (DV Act) which fdine first time recognized a man-
woman relationship outside wedlock - did not colree-in relationships in general. It
offers protection against domestic violence to anap in a live-in relationship that is in
the nature of marriage. She is also entitled tonteaance and other benefits

Live in relationship is generally perceived as lginuinclusive, a cultural emulated from
Western world. IDawood and Another v. Minister of Home Affairs ar@thers laying
down the importance of marriage as follows:

“Marriage and the family are social institutions eftal importance. Entering into and
sustaining a marriage is a matter of intense pmvaignificance to the parties to that
marriage for they make a promise to one anotheedtablish and maintain an intimate
relationship for the rest of their lives which thegknowledge, obliges them to support one
another, to live together and to be faithful to omeother. Such relationships are of
profound significance to the individuals concernBdt such relationships have more than
personal significance at least in part because hurbaings are social beings whose
humanity is expressed through their relationshipth vethers. Entering into marriage
therefore is to enter into a relationship that hmgblic significance as well.
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The institutions of marriage and the family are ortant social institutions that provide
for the security, support and companionship of memqnof our society and bear an
important role in the rearing of children. The dedation of a marriage gives rise to moral
and legal obligations, particularly the reciprocduty of support placed upon spouses and
their joint responsibility for supporting and raigi children born of the marriage. These
legal obligations perform an important social fuect This importance is symbolically
acknowledged in part by the fact that marriage &lebrated generally in a public
ceremony, often before family and close friends.”

The court said extending the benefit of the act twoman who is not in a relationship in
the nature of marriage would be an injustice torttan's wife and children. However, it
added Live in or marriage-like relationship is heit a crime nor a sin though socially
unacceptable in this country. "Polygamy or a bigasnmarriage and/or maintaining an
adulterous relationship cannot be said to be diosakhip in the nature of marriage,"” it
said.

Elaborating on what should be taken into considaraio decide if a live in relationship
fell within the expression "in the nature of maged so as to be covered under the law, the
bench listed eight parameters - duration of refstip, shared household, pooling of
resources and financial arrangements, domestingenaents, sexual relationship, children,
socialization in public and intention and conducthe parties about their relationship.

It recommended that Parliament consider a propeitdeaddress the problems faced by a
large number of women in live-in relationships tae¢ not in the nature of marriage and,
hence, not covered under the act. The ruling cama petition filed by a woman from
Bangalore. The court rejected her claim for maiatee and independent residence from
the man on the grounds that she was only a "msstasd the relationship in question did
not fall within the definition of "domestic relatiship" under section 2(f) of the act. “If any
direction is given to the respondent (man) tay p maintenance or monetary
consideration to the appellant (woman), that wdddat the cost of the legally-wedded
wife and children of the respondent, especially nvtieey had opposed that relationship
and have a cause of action against the appellanalienating the companionship and
affection of the husband/paren.”

Live in relationship is neither a crime nor a dim Supreme Court has held while asking
the Parliament to frame laws for protection of wome such relationship and children
born out of it. The apex court said unfortunatéhgre is no express statutory provision to
regulate live-in relationships upon terminatiortteese relationships are not in the nature of
marriage and not recognised in law. In the landmadigement, a bench headed by Justice
K. S. Radhakrishnarframed guidelines for bringing live-in relationghiwithin the
expression ‘relationship in the nature of marriage’'protection of women from Domestic
Violence Act.
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Parliament has to ponder over these issues, brindegislation or make a proper

amendment of the Act, so that women and the childsern out of such relationships are
protected, though those types of relationship migiitbe a relationship in the nature of a
marriage.

The SC said a law is needed as it is the woman inkariably suffers because of
breakdown of such relationship. “We cannot, howgMese sight of the fact that
inequalities do exist in such relationships andbog@aking down such relationship, the
woman invariably is the sufferer,” it said, notifigve in relationship has not been socially
accepted in India, unlike many other countries’e T®C, however, said that legislature
cannot promote pre-marital sex and people may esgteir opinion, for and agairfst.

There are some legal questions that arise in cbitdethe live in relationship. It may, on
the basis of above discussion some guidelines baea given for testing under what
circumstances; a live in relationship will fall Wwih the expression “relationship in the
nature of marriage” under Section 2(f) of the DVt AEhe guidelines, of course, are not
exhaustive, but will definitely give some insigbtduch relationships.

What is “marriage”, “marital relationship” and “nital obligations”. Let us now examine
the meaning and scope of the expression “relatiprishthe nature of marriage” which
falls within the definition of Section 2(f) of tH&V Act. Our concern in this case is of the
third enumerated category that is “relationshighi@ nature of marriage” which means a
relationship which has some inherent or esserti@lacteristics of a marriage though not a
marriage legally recognized, and, hence, a compaieé both will have to be resorted, to
determine whether the relationship in a given cemestitutes the characteristics of a
regular marriage.

Distinction between the relationship in the natofenarriage and marital relationship has
to be noted first. Relationship of marriage contgsyunotwithstanding the fact that there are
differences of opinions, marital unrest etc., eéhey are not sharing a shared household,
being based on law. But live in relationship isglyran arrangement between the parties
unlike, a legal marriage. Once a party to a livealationship determines that he/she does
not wish to live in such a relationship, that rielaship comes to an end. Further, in a
relationship in the nature of marriage, the pagyegting the existence of the relationship,
at any stage or at any point of time, must poditipeove the existence of the identifying
characteristics of that relationship, since thdslature has used the expression “in the
nature of”.

1) Duration of period of relationship

Section 2(f) of the DV Act has used the expres&airany point of time”, which means a
reasonable period of time to maintain and contiauelationship which may vary from
case to case, depending upon the fact situatioratida of relation, shared household and
pooling of resources are some of the guidelinesStiireme Court has framed for bringing
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live in relationship within the expression 'relaship in the nature of marriage' for
protection of women under DV Act. A bench of jus8&. S. RadhakrishnaandPinaki
Chandra Ghosesaid though the eight guidelines are not exhagistivese will definitely
give some insight to such relationships. Framingdgines for determining live in
relations, the bench said that pooling of finaneiatl domestic arrangements, entrusting
the responsibility, sexual relationship, bearingldckn, socialization in public and
intention and conduct of the parties are some efdther criteria to be considered for
determining the nature of relations between patties

The bench said domestic arrangements where theentrsistment of responsibility,

especially on the woman to run the home, do theséloelid activities like cleaning,

cooking, maintaining or up-keeping the house agécation of a relationship in the nature
of marriage. The guidelines include presence otigexelationship and children which
mean, Marriage like relationship refers to sexetdtionship, not just for pleasure, but for
emotional and intimate relationship, for procreatif children, so as to give emotional
support, companionship and also material affectanng etc.

Having children is a strong indication of a relasbip in the nature of marriage. Parties,
therefore, intend to have a long standing relatignsSharing the responsibility for
bringing up and supporting them is also a stromication.” The apex court passed the
verdict while adjudicating dispute between liveciouples where the woman had sought
maintenance from the man after the relationshipecaman end.

(2) Sharing household

The expression has been defined under Sectiono2ffle DV Act and, hence, need no
further elaboration. Pooling of Resources and Fir@rArrangements Supporting each
other, or any one of them, financially, sharing bactcounts, acquiring immovable
properties in joint names or in the name of the wonong term investments in business,
shares in separate and joint names, so as to hboregastanding relationship, may be a
guiding factor.

(4) Domestic Arrangements

Entrusting the responsibility, especially on thenvem to run the home, do the household
activities like cleaning, cooking, maintaining qu keeping the house, etc. is an indication
of a relationship in the nature of marriage.

(5) Maintenance

Section 125 Cr.P.C., of course, provides for maisbee of a destitute wife and Section
498A IPC is related to mental cruelty inflicted aomen by her husband and in-laws.
Section 304-B IPC deals with the cases relatindawry death. The Dowry Prohibition
Act, 1961 was enacted to deal with the cases ofyldemands by the husband and family
members. The Hindu Adoptions and Maintenance A&561 provides for grant of
maintenance to a legally wedded Hindu wife, and aksals with rules for adoption. The
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Hindu Marriage Act, 1955 refers to the provisiorslihg with solemnization of marriage
also deals with the provisions for divorce.

(6) Sexual Relationship

Marriage like relationship refers to sexual relasibip, not just for pleasure, but for
emotional and intimate relationship, for procreatmf children, so as to give emotional
support, companionship and also material affecttaning etc. Children having children is
a strong indication of a relationship in the natofenarriage. Parties, therefore, intend to
have a long standing relationship. Sharing theawrsipility for bringing up and supporting
them is also a strong indication. $tate of U.P. vs. Naushadriminal Appeal No. 1949
of 2013 decided on Y9November, 2013 the two-Judge Bench Hon®l&. Mokhopadhya
andV. Gopal GowdaJlJ, held that a women'’s body is not a man'’s plags and he cannot
take advantage of it in order to satisfy his lust alesires by fooling a women into
consenting to sexual intercourse simply because/drg to include in it. The court also
held that it is apparent from the evidence thatattmused only wanted to indulge in sexual
intercourse/relationship with her and was underintention of actually marrying the
prosecutrix. Hence the accused was held guiltyoinitting rape.

(7) Status of Children during leave in relationship

In Jinia Keotin vs. Kumar Sitaram ManjHi Case the children, though illegitimate, to be
treated as legitimate, notwithstanding that therimge was void or voidable. IBharatha
Matha and Anr. vs. R. Vijaya Ranganathan and Gtshe Court dealt with the legitimacy
of the children born out of such relationship olB®y thus, it is evident that Section 16 of
the (Hindu Marriage) Act intends to bring aboutiaboeforms, conferment of social status
of legitimacy on such group of children, otherwiseated as illegitimate, as its prime
object.

(8) Socialization in Public

Holding out to the public and socializing with fnigs, relations and others, as if they are
husband and wife is a strong circumstance to hioddrelationship is in the nature of
marriage. Intention and conduct of the parties’ @mmn intention of parties as to what
their relationship is to be and to involve, and tas their respective roles and
responsibilities, primarily determines the natuiréhat relationship.

(9) The Hindu Marriage Act, 1955

According to Hindu Marriage Act parties in the meiscase are Hindus by religion and are
governed by the Hindu Marriage Act, 1955. The egpian “marriage”, as stated, is not
defined under the Hindu Marriage Act, but the “citiods for a Hindu marriage” are dealt
with in Section 5 of the Hindu Marriage Act. Conaits for a Hindu marriade- A
marriage may be solemnized between any two Hinduthe following conditions are
fulfilled, namely:-

1) Neither party has a spouse living at the time efrtfarriage
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2) at the time of the marriage, neither party- (ahapable of giving a valid consent
to it in consequence of unsoundness of mind; ortl{bugh capable of giving a
valid consent, has been suffering from mental disoof such a kind or to such an
extent as to be unfit for marriage and the proaeatf children; or (c) has been
subject to recurrent attacks of insanity;

3) The bridegroom has completed the age of twenty-yeaes and the bride the age
of eighteen years at the time of the marriage;

4) The parties are not within the degrees of prohibitdationship unless the custom
or usage governing each of them permits of a ngeriEetween the two;

5) The parties are not sapindas of each other, uttessustom or usage governing
each of them permits of a marriage between the'two.

According to Section 7 of the Hindu Marriage Act dals with the “Ceremonies for a
Hindu marriage” and reads as follows:
“Section 7 Ceremonies for a Hindu marriage.
1) A Hindu marriage may be solemnized in accordandh thie customary rites and
ceremonies of either party thereto.
2) Where such rites and ceremonies include the satitépat is, the taking of seven
steps by the bridegroom and the bride jointly befive sacred fire), the marriage
becomes complete and binding when the seventhsstaken.”

Entering into a marriage, therefore, either throtlgh Hindu Marriage Act or the Special
Marriage Act or any other Personal Law, applicaldethe parties, is entering into a
relationship of “public significance”, since mag@being a social institution, many rights
and liabilities flow out of that legal relationshiphe concept of marriage as a “civil right”
has been recognised by various courts all overwibdd, for example,Skinner vs.
Oklahom&?®, Perez vs. Lippold Loving v. Virginia.*?

Married couples who choose to marry are fully cagnt of the legal obligation which
arises by the operation of law, on solemnizatiothefmarriage. The rights and duties they
owe to their children and the family as a wholéeljkenthe case of persons entering into
live-in relationship. This Court ifinakin Mahipatray Rawal vs. State of Gujaratheld
that marital relationship means the legally pradctnarital interest of one spouse to
another includes marital obligation to another ld@nmpanionship, living under the same
roof, sexual relation and the exclusive enjoymeinthem, to have children, their up-
bringing, services in the home, support, affectione, liking and so on.

Position of Live in Relationship in Other Countries

Different countries have different approach on Liire relationships. For example
Bangladesh cohabitation after divorce is frequeiptyished by thesalishi systemof
informal courts, especially in rural areas. In Indsia, an Islamic penal code proposed in
2005 would have made cohabitation punishable bytaugwo years in prison. Also
Cohabitation is illegal according &haria lawin countries where it has been practiced. On
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the other side in many developed countries like U32% in 2003), Denmark, Norway,
Sweden (above 50 %) and Australia (22% ) etc Liveelationship are very commonly
practiced, accepted and are not considered tdetpmif*

Australia
In Australia Section 4AA of Family Law Act 1957 deés the meaning of de facto
relationship it says that a person is in de faeti@ship with another person if,
(a) The persons are not legally married to each otiret;
(b) The person are not related by family and
(c) Having regard to all the circumstances of theiratiehship, they have a
relationship as a couple living together on a gemuiomestic basfs.

Canada
In Canada live in relationship is legally recoguiz&ection 54 (1) of Family law Act,
R.S.0. 1990 says that, two persons who are cohghiti who intend to cohabit and who
are not married to each other may enter into apeagent in which they agree on their
respective rights and obligations during cohalmtator on ceasing to cohabit or on death,
including,
(a) Ownership in or division of property;
(b) Support obligations;
(c) The right to direct the education and moral tragnaf their children, but not the
right to custody of or access to their children Andher sub section 2 of section
53 says that if the parties to a cohabitation agese marry each other, the
agreement shall be deemed to be a marriage cantract

France

In France the National Assembly passed the Civid8dty Pact on Oct. 13, 1999. Live in

relationship is governed by civil solidarity pact France. The civil solidarity pact is a
contract binding on two adults of different sexesobthe same sex, in order to organize
their common life.

Scotland
In Scotland the Family Law Act 2006, for the fitehe known, and in the process by
default legalized, lives in relationship of over0J®0 cohabiting couples in the country.
Section 25 (2) of the Act said that in determinfagthe purpose of any of section 26 to 29
whether a person (A) is cohabitant of another atagfuaw can consider a person as a co-
habitant of another person (B) the court shall ragard:

e The length of the period during which they livedéther,

« The nature of the relationship during that perind a

« The nature and extent of any financial arrangenténts
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United States

The American legal history was then witness to svensensual sex legislations, which
paved the way for living together contracts andrtbeusins, the “prenuptial agreements”.
The country later institutionalized cohabitation dfiying cohabiters essentially the same
rights and obligations as married couples, a sdnasimilar to Sweden and Denmark.
Those living together are not recognized as legedms.’

United Kingdom

In United Kingdom live in relationships are largalgvered by the Civil Partnership Act
2004. Though a man and woman living together italle sexual relationship are often
referred to as “common law spouses”, the expressonot wholly correct in law in
England and Wales. As per note from Home Affairstifa to the House of Commons,
unmarried couples have no guaranteed rights to @hige of each other’'s property on
breakdown of relationshifs.

Live in relationship and Human Rights Concern
According toArticle 16 of the Universal Declaration of HumargRis, 1948rovides that:
1. Men and women of full age, without any limitatiomedto race, nationality or
religion, have the right to marry and to found milg. They are entitled to equal
rights as to marriage, during marriage and atssalution.
2. Marriage shall be entered into only with the freel #ull consent of the intending
spouses.
3. The family is the natural and fundamental groug ohisociety and is entitled to
protection by society and the State.

According toArticle 23 of the International Covenant on CiviiddaPolitical Rights, 1966
(ICCPR) provides that:

1. The family is the natural and fundamental groug ohisociety and is entitled to
protection by society and the State.

2. The right of men and women of marriageable age doyrand to found a family
shall be recognized.

3. No marriage shall be entered into without the find full consent of the intending
spouses.

4. States Parties to the present Covenant shall tpkeopriate steps to ensure
equality of rights and responsibilities of spouassto marriage, during marriage
and at its dissolution. In the case of dissolutipmvision shall be made for the
necessary protection of any children.”

Judicial Approach

The United States Supreme Court has stated thatageris a fundamental right of all
individuals. In these cases, the Court has readiit that freedom of personal choice in
matters of marriage is one of the liberties pratddiy the Due Process Clause, essential to
the orderly pursuit of happiness by free men, dmedtered by the Fourteenth Amendment
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against the State’s unwarranted usurpation, distega disrespecf. The number of cases
United States Supreme Court has held right to miarfundamental rightdMaynard vs.
Hill ?°, Meyer vs. Nebraska, Skinner vs. Oklahoma ex rel. Williamséf) Griswold v.
Connecticuf®, Loving vs. Virginig*, Boddie vs. Connecticéit, Cleveland Board of
Education vs. LaFleuf®, Moore vs. City of East ClevelaAf] Carey vs. Population
Services Internationaf, Zablocki vs. Redhaif, Turner v. Safley®, Planned Parenthood
of Southeastern Pennsylvania vs. Ca¥ei.L.B. vs. S.L.J** andLawrence vs. Texad

In D. Velusamy vs. D. PatchaiamnialCourt held that the relationship between the partie
would not fall within the ambit of “relationship the nature of marriage” and the tests laid
down in Velusamy case have not been satisfied. &premntly, the High Court allowed the

appeal and set aside the order passed by the Gmlaw. Aggrieved by the same, this

appeal has been preferred.

In the Malimath Committee report and submitted thabhan who marries a second wife,
during the existence of the first wife, should eetape his liability to maintain his second
wife, even under Section 125 Cr.P.C. Learned amausge also referred to a recent
judgment of this Court irDeoki Panjhiyara v. Shashi Bhushan Narayan Azazhd
Another *in support of her contention.

In Re Marriage of Lindsay, Litham vs. HennesséY;, Pennington 93 Wash. App. at 917

the Courts in United States took the view that ridevant factors establishing a marital
relationship include continuous cohabitation, doraof the relationship, purpose of the
relationship, and the pooling of resources andises\vfor joint projects. The Courts also
ruled that a relationship need not be “long term"be characterized as meretricious
relationship. While a long term relationship is @othreshold requirement, duration is a
significant factor. Further, the Court also notiagkdt a short term relationship may be
characterized as a meretricious, but a numberhefr dtnportant factors must be present.

Live in relationship with the respondent knowingttline was married person, with wife
and two children, hence, the generic propositidd @down by the Privy Council in
Andrahennedige Dinohamy vs. Wiketunge Liyanapatabege Balshami?, that where a
man and a woman are proved to have lived togethkusband and wife, the law presumes
that they are living together in consequence chladvmarriage will not apply and, hence,
the relationship between the appellant and theoretgnt was not a relationship in the
nature of a marriage, and the status of the appeNas that of a concubine. A concubine
cannot maintain a relationship in the nature ofrrage because such a relationship will
not have exclusivity and will not be monogamouscivaracter. Reference may also be
made to the judgments of this CourtBadri Prasad vs. Director of Consolidati6hand
Tulsa v. Durghatiy&.

In Velusamy casestated that instances are many where married parsintain and
support such types of women, either for sexual quiea or sometimes for emotional
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support. Woman, a party to that relationship doeffes social disadvantages and
prejudices, and historically, such a person has bregarded as less worthy than the
married woman. Concubine suffers social ostracienough the denial of status and
benefits, which cannot, of course, enter into ati@hship in the nature of marriage.

American Jurisprudende speaks of Rights and Remedies of property acateuiby man
and woman living together in illicit relations onder void marriage, which reads as under:
“Although the courts have recognized the propeigits of persons cohabiting without
benefit of marriage, these rights are not basetherequitable distribution provisions of
the marriage and divorce laws because the judiemdgnition of mutual property rights
between unmarried cohabitants would violate thdécpobf the state to strengthen and
preserve the integrity of marriage, as demonstrdtgdits abolition of common-law
marriage.”

In Lynam vs. The Director-General of Social Secufitythe Court considered whether a
man and a woman living together can be called asband and wife on a bona fide
domestic basis’ Fitzgerald, J. said: “Each elenaérat relationship draws its colour and its
significance from the other elements, some of wim@y point in one direction and some
in the other. What must be looked at is the conpogicture. Any attempt to isolate
individual factors and to attribute to them relatidegrees of materiality or importance
involves a denial of common experience and will@trinevitably be productive of error.
The endless scope for differences in human attitaedel activities means that there will be
an almost infinite variety of combinations of cinestances which may fall for
consideration. In any particular case, it will begaestion of fact and degree, a jury
question, whether a relationship between two utedlpersons of the opposite sex meets
the statutory test.”

In Tipping, J. in Thompson vs. Department of Social éee®, listed few characteristics
which are relevant to determine relationship inntature of marriage as follows:

1. Whether and how frequently the parties live ingame house.

2. Whether the parties have a sexual relationship.

3. Whether the parties give each other emotional stigpal companionship.

4. Whether the parties socialize together or attetigiaes together as a couple.

5. Whether and to what extent the parties share s$ymoresibility for bringing up and
supporting any relevant children.

6. Whether the parties share household and other digni&sks.

7. Whether the parties share costs and other finaresglonsibilities by the pooling

of resources or otherwise.

8. Whether the parties run a common household, evemeifor other partner is absent
for periods of time.

9. Whether the parties go on holiday together.
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10. Whether the parties conduct themselves towards, axrdtreated by friends,
relations and others as if they were a married leoup

In Payal Katara vs. Supritendent Nari Niketan Kandvihar Agra and Other§* Case
Allahabad High Court ruled out that a lady of ab@tyears of age being a major, has
right to go anywhere and that anyone, man and woswen without getting married can
live together if they wish. IRatel and otherscase the Supreme Court observed the live in
relationship between two adults without formal risgye could not be construed as an
offence.

In Satchwell vs. President of the Republic of Southriéd and Anothef®, Du Toit and
Another vs. Minister of Welfare and Population Ddepment and Other§ casethe
Constitutional Court of South Africa recognized thght “free to marry and to raise
family”. Section 15(3) (a) (i) of the Constitutiosf South Africa, in substance makes
provision for the recognition of “marriages conaddunder the tradition, or a system of
religious, personal or family law.” Section 9(3)tbe Constitution of South Africa reads as
follows: “The State may not unfairly discriminateettly or indirectly against anyone on
one or more grounds, including race, gender, seegr@ancy, marital status, ethnic or
social origin, colour, sexual orientation, ageadisity, religion, conscience, belief, culture,
language and birth.”

In Chellamma vs. Tillamm¥ case Supreme Court gave the status of wife tpahmer of
live in relationship Justice M. Katju and JusticesMa stated that, in their opinion, a man
and a woman, even without getting married, cowd together if they wish to. This may
be regarded as immoral by society, but is notdlleghere is different between law and
morality. The bench also went one set ahead anehadxd that the children born to such a
parent would be called legitimate. They have tghktrin their parent’s property.

In Lata Singh vs. State of U..it was observed that a live in relationship betwego
consenting adults of heterosexual sex does not minowany offence even though it may
be perceived as immoral. However, in order to mleva remedy in Civil Law for
protection of women, from being victims of suchat@nship, and to prevent the
occurrence of domestic violence in the societyt fime in India, the Domestic Violence
Act has been enacted to cover the couple havirdioakhip in the nature of marriage,
persons related by consanguinity, marriages etchave little other legislation also where
reliefs have been provided to woman placed in cevidnerable situations.

In Stack vs. Dowdéefl Baroness Hale of Richmond said: “Cohabitation coinesany
different shapes and sizes. People embarking oin finst serious relationship more
commonly cohabit than marry. Many of these relaiops may be quite short-lived and
childless. But most people these days cohabit befoarriage. So many couples are
cohabiting with a view to marriage at some lateieda as long ago as 1998 the British
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Household Panel Survey found that 75% of currertiabidants expected to marry,
although only a third had firm plans.

In MW vs. The Department of Community Servic®<CJ, observation made “Finn J was
correct to stress the difference between livingtbgr and living together ‘as a couple in a
relationship in the nature of marriage or civilami The relationship between two people
who live together, even though it is a sexual refship, may, or may not, be a
relationship in the nature of marriage or civil ami One consequence of relationships of
the former kind becoming commonplace is that it mayw be more difficult, rather than
easier, to infer that they have the nature of ragerior civil union, at least where the care
and upbringing of children are not involved.”

Such relationship, it may be noted, may endureaftwng time and can result pattern of
dependency and vulnerability, and increasing numdfesuch relationships, calls for
adequate and effective protection, especially eowloman and children born out of that
live-in-relationship. Legislature, of course, cahmwomote pre-marital sex, though, at
times, such relationships are intensively persandlpeople may express their opinion, for
and againstS. Khushboo vs. Kanniammal ananother® Parliament has to ponder over
these issues, bring in proper legislation or makgaper amendment of the Act, so that
women and the children, born out of such kindsetdtronships are protected, though those
types of relationship might not be a relationshiphie nature of a marriage.

In Madan Mohan Singh & Ors. vs. Rajni Kant & oth&f case the court held that the live
in relationship if continued for long time, it castrbe termed in as ‘walk in and walk out’

relationship and there is a presumption of marriaggveen the parties. The court clearly
inferred that it is in favor of treating the longrin living relationship as marriage rather
than branding it as new concept likes live in relahip.

In Indra Sarma vs. V.K.V. Sarmas the latest judgment given on"28lovember, 2013
where it is said that Live in or marriage like tedaship is neither a crime nor a sin though
socially unacceptable in this country. The decidimmarry or not to marry or to have a
heterosexual relationship is intensely personal.

In Madan Mohan Singh and Ors. vs. Rajni Kant and Anftthe courts held that the law
presumes in favour of marriage and against conageinwhen a man and woman have
cohabited continuously for a number of years. Ha@vesuch presumption can be rebutted
by proper evidence.

In a recent case decided or™24pril, 2014 Uday Gupta vs. Aysha and Anf Supreme
Court held that to have a live in relationship @ a crime or offence and during this
duration of live in relationship if a child is boitrwould be considered as their legal heir.
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Conclusion

Marriage is the most important relation in life aisdthe foundation of the family and
society, without which there would be neither ¢aation nor progress but at the same time
one cannot ignore the transition of society fornriage to live in culture. This fact has
also been accepted by Apex Court.Uday Gupta vs. Aysha and AnCase Supreme
Court has held that to have a live in relationssipot a crime or offence.

In another caseKhushboo cage Supreme Court expressed it opinion that enteiritg
live in relationship cannot be called as an offerfcéhree judge bench said that when two
adult people want to live together. Living togetieen fundamental right under Article 21
of Constitution of India. Today there is no expresatutory provision to regulate such
types of relationships upon termination or disroipti Therefore need of the hour is
formulation of laws and by-laws to cater the curmeeds of the society.
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Muslim Divorcee’s Right to Maintenance in India:
Judicial and Legislative Initiatives

Maniju Jamwal

Introduction

Maintenance of a person is the matter of sociabmamce, particularly for women who in
the existing social and economic set up continodmta weaker section of the society. The
personal laws of Hindus and Muslims do containgdle maintenance of women. But
when comes to the claim of divorced wife, law ifedent on this issue. Under uncodified
Muslim law husband’s obligation to maintain wifeases on the expiration of period of
iddat, whereas, under other personal laws a divorced isientitled to maintenance until
she remarriages or indulges in post-divorce adultEnis interpretation led to the neglect
of the Muslim wives who were left to destitution bgr husband. To remedy this evil, the
Cr.P.C replaced the old Section 488 by a new Sed®5.

The Explanation to Section 125 states that ‘wifelides a woman who has been divorced
by or has obtained a divorce from her husband asdnlot remarried. Under Section 125
Cr.P.C. the claim of the wife could not be defedtgddivorcing her. This was purposely
done to prevent unscrupulous husbands from frisgréte legitimate maintenance claims
of the wife by just divorcing her under the perdolaav. After all no civilised society
would tolerate moral abandonment or starvation @imen However, under Section
127(3)(b) the Magistrae was ordained to canceloniter passed under Section 125 on
proof that the divorcee has received from her houglihe whole of the sum which under
customary or personal law was payable on such dévor

In the interest of social justice Sections BaAd 1270f the Code provides for speedy
and inexpensive remedy to dependent wives, childnehparents for obtaining
maintenance.

Muslim Divorcee’s right to maintenance can be uésed under the following headings:
¢ Maintenance Rights of the Muslim Divorcee’s undeinthal Procedure Code.

¢ Maintenance Rights of Muslim Divorcees under Musiftomen (Protection of
Rights on Divorce) Act 1986.

*B.Sc,. LL.B., LL.M., Ph.D., Sr. Assistant ProfessoFaculty of Law, University of Jammu,
Jammu.
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Maintenance rights of the Muslim Divorcee’s untteg Criminal Procedure Code can be
conveniently discussed as under:

Judicial Exposition of the Law before Shah Bano's @se

With the enactment of Section 125 of Cr. P.C. 19i&re was a spate of cases in the
courts on the question whether Section 125 wasgpeéctive in its operation. Probably, the
first case decided on the point was thaMathd. Hanefvs. Anisa Kahtoon, wherein the
Allahabad High Court held that the even if wife vetigorced before coming into force of
the said Code, she was entitled to maintenancer (Betgion 125. The same point came up
for consideration before the Andhra Pradesh Highur€Cm Raza Khanvs. Mumtaz
Khatoon Citing G.P. Singh it was held that where a s&atfigt remedial in nature and
beneficial in character, it is the duty of the ddorconstrue the stature in such a manner as
to suppress the mischief and advance the reHedyge, in all the cases where divorce had
been effected prior to coming into force of the €othe benefit could be claimed under
Section 125.

Similarly, Section 127(3) (b) also came up for iptetation inBai Tahira v. Ali Hussain,
wherein, the Supreme Court was to determine whell?d(3) (b) barred a Muslim
divorcee to claim maintenance under Section 12%uriCabserved that “No husband can
claim under Section 127(3) (b) absolution from didigation under Section 125 towards
divorced wife except on proof of payment of sumemcdustomary law quantum of which
in more or less sufficient to do the duty of maivatece allowance”

The Supreme Court pointed out that the amount @smclahr has to be considered, but it is
necessary that there be some co- relation betweesum payable under a maintenance
order before the husband could claim immunity fiéection 125 of the Code. During the
course of judgment Justice V. R . Krishna lyer obse:

Payment ofmahr money as a customary discharge is within the @agiuie of Section
127(3) (b). But what was the amountrméhr? Rs.5000, interest for which could not keep
the woman'’s body and soul together for a day... sné#® was ready to sell her body and
give up her soul... The Complex of provisions in GleafX has a social purpose. All used
wives and desperate divorcees shall not be driwenaterial and moral dereliction to seek
sanctuary in the streets.... where the husband, Byomary payment at the time of
divorce, has adequately provided fbhe key note thought is adequacy of payment which
will take reasonable care of her maintenance.

The Court further held that payment of illusionamounts by the way of customary or

personal requirement will be considered in redutimgrate of maintenance but cannot be
considered as wiping it out together. ThereforetiSed 27(3) (b) for the Code operated to
protect the husband from double liability and rotéeprive a divorcee of her statuary right
under Section 125 in circumstances where paymeté¢rucustomary or personal law left

her inadequately provided for.
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In BAi Tahir's case generated a mixed reaction. Although thebletteature of the
judgment was that it sought to interpret the lamgguaf the legislation in the light of goals
enunciated in the constitution yet the orthodox hus opposed the decision of the
Supreme Court on the score that it was an interéerevith the Muslim Personal Law. The
orthodox and dominant male members of the communitye blind to the plight of
Muslim divorcees. The Supreme Court by the fiaintérrogation accomplished what the
community and Government had failed to provide.

The Supreme Court confirmed tiBai Tahira’'s case in Fuzlunbi vs. K. Khader Vali
Justice Krishna lyer again declared that: “Thmssence of mehr, whether it is prompt
ordeferred, is clearly not a contemplated quamifamn of a sum of money in lieu of
maintenance upon divorce.”

The Apex Court got an occasion in 1981 to pronoumtéhe rights of a Muslim woman
who had availed of the judicial procedure establislunder the Dissolution of Muslim
Marriages Act, 193% receive maintenance from her husband under @ed®5 of the
Code of Criminal Procedure 1973.

In Zohra Khatoon vs. Mohd. Ibrahimthe point at the issue was whether a Muslim wife
who filed a petition under the “Indian DissolutiohMuslim Marriages Act, 1939” would
be entitled to seek maintenance from him undermptiogisions of the Code of 1973. The
court unanimously upheld the right of a Muslim Wemaho had obtained a decree of
divorce against her husband by forensic procedudernthe Dissolution of Muslim
Marriages Act, 1939 to claim maintenance after dliebrce, by the virtue of Section 125
of the Code.

The decision of the Supreme Court in Zohra Khaisatraight forward, logical and flows
from the working of “Explanations” to Section 125% the Code which reads, “wife
includes a woman who has been divorced by or hiasnaa divorce form her husband and
has not remarried”. The court has rightly held tinat expression “has obtained a divorce
from her husband” includes the case of a woman ld@soobtained a decree of dissolution
of her marriageKasakh from a court of law under the Dissolution of MusIMarriages
Act, 1939 and also includes other cases enumeirated judgment.

Judicial Exposition of Law in Shah Bano’s case

The question regarding maintenance of Muslim digescunder Section 125 of Cr.P.C
remained uncertain till the judgmentifiohammad Ahmed Kharvs. Shah BanoBegum
wherein a five judge bench of Supreme Court gasgutigment on the issue whether
Muslim divorcee is entitled to be maintained by femer husband. The issue arose
because it was contended before the court that@aagid woman who could maintained
herself was entitled to a payment for her mainteadrom her former husband only till the
period ofiddat prescribed under Muslim Personal Law. The could beatmehris not a
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customary payment due on divorce. Indemeéhris a consideration for a marriage or a
mark of respect towards the wife.

Therefore, no amount which is payable in considemabf marriage campossible be
described as an amount payable on divorce. Integhgt the court in concluding the
judgment claimed that there was no conflict betw8eation 125 of the Court and Islamic
Personal Law.

As to the statement that on expiration of the mkrddat, the husband’s obligation to
maintain the wife ceases as is quoted in somebtmoits. The learned judge said that these
statements in the text books are inadequate tdlisttathe preposition that Muslim
husband is not under an obligation to provide nesmiabce to his divorced wife who is
unable to maintain herself. The learned judge gt the application of those statements
of law must be restricted to that class of casewhich there is no possibility of vagrancy
or destitution arising out of the indigent of theaitced wife. It is submitted, the question
of maintenance of a divorced wife arises only wkae is indigent and this is so under
practically all personal laws as well as under Bact25 Cr.P.C. Otherwise, the question
hardly arises particularly after divorce.

The Supreme Court irShah Banocase unequivocally reiterated the supremacy of
maintenance provisions of the Code of 1973 ovetrtwitional Islamic law on the basis of
general principals of the secular welfare state athér principals enshrined in the India
Constitution. It, therefore, again impressed ugenfact that a Muslim wife was entitled to
maintenance from her husband under Section 12beo€bde. Thus, the seal of certainty
was put up by the Supreme Court in the issue wisiabf common interest not only to
Muslin woman and woman generally but to all thosgireng to create an equal society of
men and women. The verdict of the court represenmtmlical step forward in the secular
application of Indian Laws.

Judicial exposition of law afterShah Bano’scase

Shah Bano’s judgement is a landmark in the histdrindian judiciary which became a

cause of calibre and stir in the country. This sieci was welcomed wholeheartedly by the
progressive and secular minded intellectuals whukghodox and protagonists got

infuriated. The controversy assumes political awees and ultimately the government,
despite it assurances that the law would not be¢aed with succumbed to the pulls and
pressures and eventually Muslim orthodox sectidainbd Muslim Women (Protection of

Rights on Divorce) Act 1986.

Maintenance Rights of Muslim Divorcees under MuslimWomen (Protection of
Rights on Divorce) Act 1986
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The Muslim Women (Protection of Rights on DivorcAyt 1986 is a precise Act
consisting of seven sections. The Act put Muslinodiees outside the purview of Section
125 of the Code as tHdivorced woman’ has been defined as Muslim womédro Wwas
been married according to Muslim law and has beeorcked by or has obtained divorce
from her husband in accordance with the Muslim I8ut the Act excludes from its
purview a Muslim woman whose marriage is solemniéuer under the Special Marriage
Act, 1954 or a Muslim woman whose marriage wasollesl either under Indian Divorce
Act, 1969 or the Special Marriage Act, 1954. Thd¢ does not apply to the deserted and
separated Muslim wives.

Under the statutory provisions of the Act, the oasgibility of the husband for the
maintenance of his divorced wife does not extergbhbeé theiddat period. By virtue of
this Act the liability to maintain a divorced wifeas been cast upon her former husband,
children, parents, relations andkf Boards.

Maintenance by Ex-husband

Section 3(1)(a) of the Act provides that a divoreeaman shall be entitled to have from
her former husband a reasonable and fair proviaimhmaintenance which is to be made
and paid to her within theldat period. Under Section 3(2), the divorcee can fite a
application before a Magistrate if the former hugbaas not paid to her a reasonable and
fair provision and maintenance mehr, or dower dwehér or has not delivered the
properties given to her before or at the time ofriage by her relative, or friends or the
husband or any of his relatives or friends

The purpose of enactment of this Act, as generailyerstood, was to allow the Muslim
husband to retain his freedom of avoiding payménnaintenance to his erstwhile wife
after the period ofddat However, many judicial pronouncements run coutteit. For
instance inArab Bin Abdullah’scasethe crucial question that arose before the coag w
whether under Section 3(1) (a), a divorced Muslioman was entitled to get reasonable
and fair provision and maintenance only duringitiaat period or beyond it ? The court
held that a divorced Muslim woman was entitled @intenance after contemplating her
future needs and was not limited only uptoithdat period.

With regard to the contention that word “within"etfSection 3(1) (a), should be read as
“during” or “for”. Shah J. observed the word “witliiwhich is used by Parliament under
the Act would mean that on or before the expiratbrihe iddat period, the husband is
bound to make and pay a reasonable and fair poovesnd maintenance to the wife. If he
fails to do so, then the wife is entitled to reaoiteby filing an application before the
magistrate as provided in Section 3(2) but no whbee Parliament has provided that
reasonable and fair provision and maintenancemngdd only for theddat period and not
beyond itWhile dealing with the ex-husband liability undexcBon 3(1) (a) of the Act the
Kerla High Court in Chelangadan Ali's casmeaking through Shreedharan, J. held:
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But this Act now states that the husband must papnt@nance for the period wfdat and
also should make a reasonable and fair provisiomdo. This provision should be for the
future of the lady. Even after the provision havimeen made by the former husband, lady
becomes unable to maintain herself then a situaimtsaged by Section 4 of the Act will
come into operation. According to me, Section 4haf Act does not absolve the former
husband from making a reasonable and fair provigiothe lady’s life.

The court rejected the contention that the onlpility of the former husband is to pay
maintenance to the divorced woman during the pedbdddat only. In sequel to its
innovative judgments, the Kerla High Court agaimAinv. Sufairalaid down that under
section 3(1)(a), a divorced woman was not onlytledtito maintenance for the period of
iddat but also a reasonable and fair provision for hdurk. This interpretation was
followed in K.K Haji v. K. Aming K. Zunaideen vAmeena Begund K.A.R Shaikhv.
Shehnaz Karim Shaikfhe other interpretation that the liability of tfemer husband to
provide maintenance is limited for the periodiddat and therefore she has to make an
application under Section 4 of the Act was givetugsman K. Bahamani ¥athimunnisa
Begum Mohd. Marahinv. Raiza Begumand Abdhul Haqv. Yasmin TalatFinally, in
Danial Latifi v. Union of India,the constitutional validity of the Act under whi&ection
125, Cr.P.C providing for maintenance for wivesludig divorced woman, by their
former husbands was made inapplicable to divorcedlish woman was challenged.
was contended that Section 125 of the Cr.P.C.psogision made in respect of women
belonging to all religions to avoid vagrancy aftearriage and exclusion of Muslim
Women from the same results in discrimination betwevomen and women and so
violating Article 15 of the Constitution. Theredsviolation of not only equality before law
but also equal protection of laws and thus violatirticle 14 which in turn inherently
infringes Article 21 as well as basic human values.

Supreme Court upheld the Constitutional validitytlef Act and held that reasonable and
fair provisions include provision for the future dhe divorced wife (including
maintenance) and it does not confine itself to ittdat period only. TheDanial Latifi
judgment remains the final case law in this reg&ithilarly commenting on different
contours of the Act, Supreme Court ligbal Banov State of U.Pheld that claim of
maintenance of the divorced wife cannot be precesteter Section 125 of Cr. P.C after
the enactment of the 1986 Act. It is humbly subaitthat court fails to take recognition of
the fact that the Act is inherently discriminatoBection 4 of the Act makes the relatives
of the Divorced woman or the Statekf Board responsible for the maintenance of the
Divorced woman. But reality is that it is quite iopable that she will get sustenance from
the parties who were not only strangers to the talarélationship which led to divorce.
Also, Wakf Boards would usually not have the memsupport such destitute women
since they are themselves perennially starved nfiSuand the potential legatees of a
destitute woman would either be too young or tabsm as to be able to extend requisite
support.
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Furthermore, the Court fails to answer the neges$iain Act, segregating Muslim women
completely when a secular remedy is already aveilabder the Section 125 of the Code
of Criminal Procedure. Hindu women have their righinaintenance recognized under the
Hindu Adoptions and Maintenance Act, 1956 but thatway bars her from claiming
maintenance under Section 125 of the Code of Cahitnocedure. The Court fails to give
reasons for such discrimination. The justificatiohthe law being non-discriminatory
based on a reasonable classification and so nigttivie of Article 14 of the Constitution
of India (as given inDanial Latifi judgment) does not hold good because a law for
maintenance to divorced women was already in fare available to every women of
India, irrespective of their caste, creed, religi@he proposition put forward that the Act
in spirit tries to respect the provisions in theddaal Law does not hold good as it being a
codified Law, has to pass the acid test of the @mitisn, which it miserably fails.
Another, fact to be noted is that Section 5 of Awt gave option to the parties to the
divorce, the husband and the wife, to decide mlytualbe governed either by Sections
125-128 of the Cr. P.C or the provisions of the. Act

But the main criticism against this provision whattwhich Muslim husband would like to
go through the rigours of the Cr.P.C provisions mvhe can be governed by a much easier
law? However, the middle path approach undertakerthe Supreme Court becomes
evident as it reiterates the stand of the Guj&mtala and Bombay High Courts earlier in
this regard. The poorly drafted provisions of thet,fespecially Section 3, provided the
Court with ample scope of interpretation. The Befad special emphasis on the two
words- ‘maintenance’ and ‘provision’ and distindwasl between the precision of use of the
two words as provision to be ‘made’ and maintengndee ‘paid’. The time frame or the
iddat period mentioned was held to be the time limithivitwhich both maintenance for
theiddat period and a ‘reasonable and fair provision’ fog future in the form of a lump
sum were to be paid to the divorced wife to avaidife vagrancy. The interpretation given
to the Act by the Courts thus codified tBkah Banaatio, while it tried to nullify it.

Conclusion

A Muslim divorcee’s right to maintenance by the tharsd beyond the period @fdat has
been the subject of judicial consideration and teluring the last more than two
decades. Some high courts construed the provisibtiee Code of Cr.P.C to technically
and held that oncenehris paid to the wife, she is not entitled to be mained by the
husband beyondddat under the CodeSome courts, on the other hand, held that the
payment oimehror some other allowance would not absolve the émdlof his libality to
further maintain the divorced wife.

The Supreme Court iBai Tahirg Fuzlunbj Zohra KhatoonandShah Bano Beguimas
done a yeoman’s service to the cause of Muslim rdees. Article 15(3) of the
Constitution of India categorically lays down tlaspecial legislation could be enacted for
amelioration the lot of females and the SupremerCadgements are in tune with the
letter and spirit of the constitution. The Apex dom Shah Bano'scase reiterated very
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correctly that a Muslim divorcee is entitled to mtenance irrespective of the fact whether
she has or has not been paid dowry money.

The landmark decision of the Apex Court tackled pmeblem of modernisation and
reform of Muslim divorcee’s right to maintenanceigvhthe politicians had shied away for
a very long period from the woman as well as thdéiggaent had been unable to deal with.
The kind of social and political response the judgimhad evoked surely and certainly
proves how much needed the judgment was. This ptterhthe Supreme Court to
ameliorate the position of Muslim divorcees was ated by the Muslim Women
(Protection of Rights on Divorce) Act 1986 by exdtihg Muslim divorcees from the ambit
of Section 125 of Cr.P.C. According to the prowusiof the Act husband is to make a
reasonable and fair provision and maintenance tmége and paid within the period of
iddat . Before theDanial Latifi judgement, the expression “provision and mainteean
created confusion as the High Court of Kerala,Bombad Gujrat inAli vs. Sufairg
Abdul Rahman Shaikhvs. Shehnaz Karim Shaikrand Arab Ahemadhia Abdulla vs.
Arab Bail Mohmuna Saiyadbharespectively heldhat the expression reasonable and fair
provision meant arrangement for a lump sum amoamthe future provision of the wife
within the iddat period other than th&dat period maintenance. But contrary opinions
were given by the Andhra Pradesh High Court in ¢thse ofUsman Bahmani vs.
Fathimunnisa,where it was held that both expressions “provisind maintenance’ meant
the same, and it covered only maintenance foridiat period only. Judiciary in the
Danial Latifi case adopted middle path as on one hand whephdlds the Constitutional
validity of the Act, it also interprets the prowss of the Act in favour of the divorced
Muslim women. The Court could envisage that thentguat such a juncture of Economic
and Social growth could not bear the burden ofaift¢h of anotheBhah Bano

But keeping in mind the changing times and the @only evolving meaning of Article
210of the Constitution, which has been held to idelthe ‘right to live with dignity.’ it is a
duty of the society to make sure that the divorbiuslim wife have the provision to
maintain herself with dignity and is not led to tilesion and vagrancy. The Personal law
may connote a different thing but keeping the changociety in mind, it should be open
to interpretation only for positive changes. Thalyacan help us achieve the objectives of
Social Justice laid down both expressly and imyien our Constitution.

References:

1. Lalita Parihar, Muslim Divorcee’s Right to Maintet@ in India : “Recent Judicial Trends in
India,” in D.N.Saraf (ed.)Social Policy,Law and Protectionof Weaker sectiafisSociety,
405(1986).

2. Iddatis the period that a Muslim woman must observerdfie death of her spouse or after a
divorce, during which she may not marry anothenma

3. Section 125: Cr.P.C. readdl) If any person having sufficient means neglectsefuses to
maintain,(a) his wife, unable to maintain hersel{t his legitimate or illegitimate minor child,
whether married or not, unable to maintain itsei{c) his legitimate or illegitimate child (not



Journal of Legal Studies, ISSN 2321-1059, Vol. 8stue I1, July 2014 Page70

17.

18.
19.
20.
21.
22.
23.

24,
25.
26.

27.

28.

29.
30.

being a married daughter) who has attained majontyere such child is, by reason of any
physical or mental abnormally or injury unable taintain itself, or(d) his father or mother,
unable to maintain himself of herself,a Magistrafethe first class may, upon proof of such
neglect or refusal order such person to make a mmhoatlowance for the maintenance of his
wife or such child, father or mother, at such minthte, as such Magistrate thinks fit.

Section 127Cr.P.C. lays down procedure for altenaith allowance:

Section127(3)(bCr.P.C. reads: Where any order has been madar gedtion 125 in favour
of a woman who has been divorced by, or has oltandivorce from, her husband, the Court
shall, if it is satisfied that: the woman has belwvorced by her husband and that she has
received, whether before or after the date of #ié srder, the whole of the sum which, under
any customary or personal law applicable to thdigmrwas payable on such divorce, cancel
such order:

1965 C.L.J. 520 (All.)

1976 Cr. L. J. 905 (A.P)

Id. at 907.

A.l.R. 1979 S.C. 362

. Id. at 36
. Id. at 368.
. Lucy carrol: “Mehr and Muslim Divorcees Right to imignance,” XXVII, Journal of Indian

Law Institute488 at 490 (1985)

. (1980)4 SCC 125

. Id. at 127

. Section 2 of the Act lays down :

. A Muslim wife may after the passing of the Dissauatof Muslim Marriage Act,1939 obtain a

decree for a dissolution of marriage on one offtflewing grounds:

i) that the husband has neglected or has faileggrd@ide for her maintenance for a period of
two years

A.l.R.1981 S.C. 1243.

Id., at 1251.

Lalita Pariharop. cit at 424 and425.

A.lLR. 1985 S.C.945.

Paras DiwanMuslim Law in Modren Indial46 (1982).

D.F.MullaPrinciples of Mohamedan La®279 (1968); Muhsin TyabNuslim Law304 (1968
and Paras DiwaNuslim Law in Modren Indial30 (1982)

Supranote 15 at 950.

Id., at 946.

Act than Section 125 of Cr.P.C.and that the Actusthdoe welcomed as the first step towards
the codification.

Paras DiwanMuslim Law in Modren Indial55 (1986). Infact the first step was taken up by
the Wakf Validating Act which was passed to abredhe Privy Council decision ikbdul fata
mohammad. Russmony Dhy22 1A 76 (1984).

The Criminal Procedure Code of 1973 will still ramanti vagrancy law foe the Muslim wives
in India. See alsoGulam Sabirv. Rayeesa Beguid988 All.L.J.873, wherein, the court
clarified that the Act of 1986 applied to divorceenly and has no effect on the Muslim wives’
right under Cr. P.C.

Arab Ahmed Bin Abdullat. Arab Bail Mohum Saidbhah.I.R. 1988 Guj. 141.

Ibid at 150.



Page71 Manju Jamwal

31. Chelangadan Alv. Suraira ( 1988) 24 Reports, 488.
32. Ibid.

33. (1988)3Cimes 147.

34. 1995 Cr.L.J. 3371 (Ker).

35. (1998) 2 DMC 468(Mad.).

36. 2000 Cr.L.J.356 (Bom.)(F.B.).
37. 1990 Cr LJ 1364.

38. (1993) 1 DMC 60.

39. 1998 Cr LJ 3433(MP).

40. (2001) 7 SCC 740.

41. AIR 2007 SC 245.

42. Supranote 25.

43. Supranote 29.

44, Supranote 32.

45. Ruksana Parveen Sheikh Mohd. Hussaif,l.R. 1976 Bom. 124.
46. Supranote 8.

47. Supranote 12.

48. Supranote 15.

49. Supranote 18.

50. Supranote 29.

51. Supranote 32.

52. Supranote25.

53. AIR 1990 AP225(FB).



Journal of Legal Studies, ISSN 2321-1059, Vol. 8stue I1, July 2014 Page72

Anti-dumping and Determination of Injury:
A Conceptual Study

Jyotsna Sharma*

Concept of dumping

Free trade, which is unfair could undermine andodiompetitive and well-functioning
markets, leading to inefficiencies. Putting in @acsystem by which countries can punish
such activity with duties to counteract these unfeade practices, (similar to allowing
countervailing duties on export subsidies) seerasaable. Enhancing the benefits of the
elimination of trade barriers and promoting comfi§ of fair competition are two central
thrusts of international trade agreements. Hadepdtscrimination taken place by a
monopoly firm within one economy, the governmentuldohave intervened to stop
consumer exploitation by enforcing an act simitatite Monopolies and Restrictive Trade
Practices Act, in India.

Hence, in the international context, it is the ahimping duty that protects the domestic
producers initially and consumers in the long rline duty is justified because in case of
many industries the start up period is long andt-sta costs are also high. Once these
firms are forced out of the market as a resultwhging by exporters, it is very difficult
for them to restart when the same exporters raise

Dumping gives temporary gains to the consumer fiatis the domestic industries in long
run by reducing their sales volume, market shateramenue, which ultimately affect the
turnover of domestic industries and thereby redytire employment opportunities in such
industries. Dumping can only occur at places wiiagerfect competition and where the
markets are segmented in a way such that domesients cannot easily purchase goods
intended for export.

A standard technical definition of dumping is tlo¢ @f charging a lower price for goods in
a foreign market than one charge for the same gwodsdomestic market. This is often
referred to as selling at less than "fair valuetiniping in the literature is defined in two
ways: price dumping and cost dumping. The formdéreeto the international price
discrimination, while the later refers to the preetof selling at prices below per unit cost.

" Ph. D. student, Amity Law School, Amity Universit{ipida, Uttar Pradesh.
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The anti dumping laws in the WTO agreement refeprice discrimination. The sales

below costs are not considered as ‘in the ordicatyse of trade’. Thus, in the context of
International trade law, dumping can be definethasact of a manufacturer in one country
exporting a product to another country at a pribéctvis either below the price it charges
in its home market or is below its cost of prodoti It is said to be the most common
form of price discrimination in international trade

Usually the different trade policies prevailingtire national economic systems of various
countries provide scope for dumping. For instanitespme countries, the policies that do
not allow layoff labour even during the downturn.that situation, labour costs are fixed
and do not vary. In such a setting, producers mafepto sell below full costs instead of
laying off surplus workers. This would result inpexting unemployment to other
country’s industry’. Yet another example is that the producers mayilyesaly on debt
rather than equities, particularly where equity keaiis not developed. They may find it
necessary to sell below cost to service their dbligations. The state trading regimes with
specific export quantitative targets may also igduh dumpind. The anti-dumping rules
are meant to offset the effects of distortions edusy the anti- market policies of foreign
governments and not intended as remedy for theapwadpractices of firms or any other
private anti-competitive practices. The purposdhef anti-dumping law is to offset that
artificial advantage and restore ‘level playinddie

Anti-dumping duties have been gaining more imparntain recent times simply because, it
has been observed to be the best form of protedtinhke quotas or safeguard measures,
anti-dumping duties are not retaliatory. They ar@ustry, time and product specific and
hence are said to create lesser distorting effesctompared to other forms of protection.
National anti-dumping legislations date back to begjinning of the 20 century. The
General Agreement on Trade and Tariff (GATT) 194ntained a special article on
dumping and anti-dumping action. Article VI of tBATT condemnglumping that causes
injury, but it does not prohibit ft.

Rather, Article VI of GATT authorizes the importimyemberto take measures to offset
injurious dumping. This approach follows logicdllgm the definition of dumping as price
discrimination practiced by private companies. TGATT addresses governmental
behavior and therefore cannot possibly prohibit pmgy by private enterprises. Moreover,
importing countries may not find it in their intsteto act against dumping, for example
because their user industries benefit from thepgaees. Thus, GATT (and now the World
Trade Organization, WTO) approaches the problemmftbe other sidei.e. from the
position of the importing membér.

GATT 1947 applied only to goods which implied trdamping of services was not
covered. Indeed, the General Agreement on Trad&eivices, negotiated during the
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Uruguay Round 1986, does not contain provisiondh wéspect to dumping or anti-
dumping measures of services.

It has furthermore long been accepted that neitncle VI (nor the agreement on anti-
dumping) covers exchange rate dumping, social dogy@nd environmental dumping or
freight dumping. Dumping may therefore, equally cover predatorynging’° cyclical
dumping:* market expansion dumpingstate-trading dumpirigand strategic dumpind.
Article VI was carried forward into GATT 1994. A weagreement, the Agreement on
Implementation of Article VI [agreement on anti-dpimg], was concluded in 1994 as a
result of the Uruguay Round. Article VI and the egmnent on anti-dumping apply
together.

II. Agreement on anti-dumping

The agreement on anti-dumping is divided into thpads and two important annexes. Part
I, covering Articles 1 to 15, is the heart of thgréement and contains the definitions of
dumping (Article 2) and injury (Article 3) as welb all procedural provisions that must be
complied with by importing member authorities wiglito take anti-dumping measures.
Articles 16 and 17 in Part 1l establish respectivible WTO Committee on Anti-Dumping
Practices [ADP] and special rules for WTO disputitlement relating to anti-dumping
matters. Article 18 in Part Il contains the fir@dovisions. Annex | provides procedures
for conducting on-the-spot investigations while Arnl imposes constraints on the use of
best information available in cases where inteceptaties insufficiently cooperate in the
investigation>

A. Principles of agreement on anti-dumping (ADA)'®

Anti-dumping measures can only be applied in theuonstances provided for in Article
VI of the GATT 1994. Article VI of the GATT 1994 &ilees dumping as when the export
price is less than the normal value (comparable edtim price, export price to a third
country, or cost of production plus a reasonablditah for selling cost and profit).

Dumping is condemned if it is causes or threatemgerial injury to an established
industry.

B. Determination of Dumping"’

Dumping occurs when a like producpiduit similaire) is sold at less than its normal
value. The normal value will usually be the compéraprice of the product in the
domestic market of the exporting country. Actuaingstic prices do not have to be used
when (a) sales are not made in the ordinary confréeade e.g. below cost, (b) there is a
particular market situation that does not permjraper comparison, (c) there is a low
volume of domestic salé§.

When actual domestic prices are not available,aomot be used, normal value can be
based on the export price to a third country ot obgroduction in the country of origin
(plus reasonable amount for selling costs and fprdEkport prices may be ‘constructed’
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from the first independent price where the impoiterelated to the exporter. A fair
comparison must be made between export price amdahavalue. Allowances should be
made for all differences that affect price compaitgib™

Like product: The term like product is defined as a product,civhs identicalj.e. alike in

all respects, to the product under consideratioim the absence of such a product, another
product, which has characteristics closely reseamgblthose of the product under
consideratiorf’

This definition is strict and may be contrasted,drample, with the broader term ‘like or
directly competitive products’ in the Safeguardsrement. In the context of the
agreement on anti-dumping, the term is relevant both the dumping and injury

determination. While many variations are possilthe underlying principle is that the

comparison must be as precise as possible. Consique variation that has an

appreciable impact on the price or the cost ofadpet would normally be treated as a
different model or type. For calculation purposasthorities will then normally compare

identical or very similar models or types.

The Export Price: It is the price at which the product is exporfesin one country to
another. It is this price that is allegedly dumped for which an appropriate normal value
must be found in order to determine whether dumjiintact is taking place! In some
cases, the export price may not be reliable. Tiwhgre the exporter and the importer are
related, the price between them may be unreliabatse of transfer pricing reaséhs.
Article 2.3 of agreement on anti-dumping providasattthe export price then may be
constructed on the basis of the price at whichirtigorted products are first resold to an
independent buyer. In such cases, allowances fis cduties and taxes, incurred between
importation and resale, and for profits accruirmpudd be made in accordance with article
2.4 of agreement on anti-dumping. Such allowaneese#se the export price, increasing
the likelihood of a dumping finding®

In the case ofOxo Alcohols Industries' Association vs. Designatédithority®’, the
Customs, Excise & Gold (Control) Appellate Tribuf@EGAT), New Delhi held that
when exports take place on a particular date rite should be compared with the normal
value at as nearly as possible the same time atdhé& margin of dumping established on
the basis of comparison of a weighted average riovalae to weighted average export
price can alone be the basis for imposing the guntiping duty.

Normal Value: The normal value is the comparable price at whioh goods under
complaint are sold, in the ordinary course of tradeéhe domestic market of the exporting
country or territory”> If the normal value cannot be determined by mezndomestic
sales, the Act provides for the following two aftative methods:

» Comparable representative export price to an apiategthird country.
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e Cost of production in the country of origin with asonable addition for
administrative, selling and general costs and fofifs.

e Agreement on anti-dumping distinguishes three etdsnef constructed normal
value?®

e Cost of production;

¢ Reasonable amount for administrative, selling ardegal costs (often called
SGA);

¢ Reasonable amount for profits.

The anti-dumping provisions and practice of natimcate that the margins of dumping
including the variables thereof, that is, normadueaand export price are determined qua
an exporter (if exporter co-operates in the ingadion) and qua a country (if exporter
chooses not to co-operate and for the residuagjonte However, the Honorable Supreme
Court in Reliance Industries Ltd v. Designated Authgfi has observed that: “In our
opinion, both normal value and Non-Injurious Pr{®dP) are not exporter or domestic
industry specific but exporting country specificdaimporting country specific (India).
Once dumping of specific goods from a country isalesshed, dumping duty can be
imposed on all exports of those goods from tmaintry to India under Sec. 9A of Customs
Tariff Act 1975 (as amended in 1995), irrespect¥ehe exporter. The rate of duty may
vary from exporter to exporter depending upon teoe price."

Fair Comparison and Allowances:Article 2.4 of agreement on anti-dumping lays down
as key principle that a fair comparison shall b&lenaetween export price and the normal
value. This comparison shall be made at the sawed ¢é trade, normally the ex-factory
level, and in respect of sales made at as neanbossible the same time. The ex-factory
price is the price of a product at the moment ihaaves the factor$?

Article 2.4 of agreement on anti-dumping goes omeiguire that due allowance shall be
made in each case, on its merits, for differendashwaffect price comparability, including

differences in conditions and terms of sale, taxatievels of trade, quantities, physical
characteristics, and any other differences whiah @lso demonstrated to affect price
comparability. It must be emphasized that the wagddf article 2.4 is open-ended and
requires allowance for ardifference demonstrated to affect price compargbili

Dumping Margin®%: The margin of dumping is the difference betweenNoemal value
and the export price of the goods under compl#tiig.generally expressed as a percentage
of the export price. Most authorities in countri@g. India, EC and US establish the
'‘Dumping margin' on the basis of comparison of aghted average normal value to
weighted of prices of all comparable export tratisas. The authorities of New Zealand
and Egypt, however, prefer to establish the 'Dugmpirargin’ by a comparison of normal
value and export prices on a transaction-to-traiwabasis’®
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C. Determination of Injury **
In order to impose anti-dumping measures, an aityharust determine not only that
dumping is occurring, but also that such dumpingpigsing material injury to the domestic
industry producing the like product.
The agreement on anti-dumping does not specificidfine "injury" but it does specify
what it could be in an anti-dumping investigaffoParagraphl of article VI of the GATT
1947 read along with the footnote 9 to article 3hef agreement on anti-dumping states
that the term "injury" encompasses three concepts:

« material injury to domestic industry

« threat of material injury to domestic industry; or

« material retardation of the establishment of a dsiiméndustry

Injury determinations are complex and require aessment to be made on a case-by-case
basis of all the factors affecting the domesticustdy. Article 3.1 of agreement on anti-
dumping provides that the injury determination ki@l based on positive evidence and
involve an objective examination of both (a) thdumee of the dumped imports and the
effect of the dumped imports on prices in the ddroesarket for like products and (b) the
consequent impact of these imports on the dompstiducers of such products. It must be
demonstrated that dumped imports are causing irung that injury caused by other
factors is not attributed to the dumped importstedh of injury must be clearly foreseen
and imminent?

It has to be recognized that there may be reasbgdive factors, which are found to cause
injury in one investigation, need not cause injuoy another domestic industry in
circumstances, which are apparently similar. Themide scope for discretion; therefore
the authorities should take care to apply a reaserstandard of injury/

The three concepts of injury are discussed in dasdiollows:

Material injury

The degree of injury required in the GATT and tgesament on anti-dumping is described
in English as being 'material’ and in the Frencbeing 'important’. Whatever language is
used, this qualification gives little guidance wehilrawing a clear and precise dividing line
between the injury, which is considered sufficiemipermit the application of protective
measures and that, which does not justify suctom&tiThough the agreement does not
define 'material injury’, but it mandates that aedmination of material injury must be
based on positive evidence and involves an obgdaikamination of the specific factors
listed in the agreement, including the volume @& ttumped imports; the effects of these
imports on prices in the domestic industry for ljx@ducts; and the consequent impact of
the dumped imports on domestic producers of likelpcts®®

Article 3.2 provides more details on the analyg$ithe volume factor and the price factor.
It emphasizes the relevance of a significant irsgda dumped imports, either absolute or
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relative to production or consumption in the impatmember. With regard to the effect
of the dumped imports on prices, the investigatinthority must consider whether there
has been a significant price undercutting by theged imports, or whether the effect of
the imports has been to significantly depress prioe prevent price increases, which
otherwise would have occurréd.

Article 3.4 requires that the examination of thepauot of the dumped imports on the
domestic industry shall include an evaluation ofrgllevant economic factors and indices
like product in the importing country and then men$ 15 specific factors. It concludes
that this list is not exhaustive and that no sirgiseveral of these factors can necessarily
give decisive guidanc®.

Indian anti-dumping rules and regulations followe thules laid down in the WTO
agreement on anti-dumping. Annexure |l to the daotnaping rules read along with rule 11
of the rules provides the framework for determimatof injury caused on account of
dumped imports. The rules mandate the designatdtbrdty objectively examine both
volume and price impact of the dumped imports amasequences of this impact on the
domestic industry. For this purpose, the volumedatpmay be examined, either in the
absolute terms, or relative to production or constimn in India and the price effect is
examined in terms of the significant price unddingt significant price depression or
significant price suppression with respect to ddinésdustry. Para 4 of Annexure Il, lists
15 factors that are to be examined for an objeaatermination of injury, which is in line
with the WTO obligation in this respect. The Autitypanalyses most of the factors listed
based on the questionnaire responses from the tionredustries, its own verifications,
and facts availabl&,

In the Hot Rolled Coils cag8 the honorable Tribunal observed that Designatetthdxity
should take into account all the relevant factarduding volume of dumped imports and
their effect on the prices in the domestic market.

Threat of material injury

‘Threat of material injury’ and 'material injury the domestic industry is normally
considered by the authorities as alternativestiferthreat of injury implies material injury
in the imminent future whereas material injury implinjury in the present. Though the
threat of injury analysis may necessary be prospeat nature but the agreement on anti-
dumping requires that a determination of threatnaterial injury shall be based on the
facts and not merely on allegation, conjecturesonate possibility. The provisions clearly
lay down that "the change in circumstances whichildi@reate a situation in which the
dumping would cause injury must be clearly foresaeah imminent'*

The authorities find it useful to collect the adlulial information necessary for a threat of
injury analysis at the outset so that the possjbdi considering threat of injury is not
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precluded if a negative finding regarding preserdtamal injury is made out. The
agreement on anti-dumping specifies a non-exhaudtst of factors required to be
consid4ezred while determining whether the domestdustry faces a ‘'threat to material
injury".

Articles 3.7 and 3.8 of agreement on anti dumpiryigle special rules for a determination
of threat of material injury. A determination ofr¢fat must be based on facts and not
merely on allegation, conjecture or remote posgjbiThe change in circumstances which
would create a situation in which the dumping wazddse injury, must be clearly foreseen
and imminent®In making a threat determination, the importing rhemauthorities should
considerjnter alia, four special factors:

1. a significant rate of increase of dumped importto ithe domestic market
indicating the likelihood of substantially incredsenportation;

2. sufficiently freely disposable, or an imminent, stamtial increase in, capacity of
the exporter indicating the likelihood of substaltyi increased dumped exports to
the importing member’s market, taking into accainet availability of other export
markets to absorb any additional exports;

3. whether imports are entering at prices that wiNeha significant depressing or
suppressing effect on domestic prices, and wouwddiincrease demand for
further imports;

4. Inventories of the product being investigated

No single factor will necessarily be decisive, the totality of the factors considered must
lead to the conclusion that further dumped expamtsimminent and that, unless protective
action is taken, material injury would occur.

In India, injury determinations based only on '#ir® material injury' are extremely rare.
In the Graphite Electrodes ca$g the Designated Authority simultaneously examined
material injury and threat to material injury imrtes of Annexure Il read along with rule 11
of the anti-dumping rules and concluded that tleeeenough indications that imports of
graphite electrodes from the petitioners would eaasthreat to material injury' to the
domestic industry cited the reasons such as:
1) Increase in imports of the subject good from thigjestt countries and history of
imports from such countries.
2) Availability of sufficient capacity with the expents to continue dumping and
there was a significant margin of dumping in thase, and
3) The prices of imports had a significant depressing/or suppressing effect on the
domestic producer'’s prices.

Material retardation

The 'material retardation of the establishment dbmestic industry' has sparingly, been

applied by investigating authoritié& his concept is markedly different from 'material

injury' and 'threat to material injury'. It applié@s cases where there does not exist a
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domestic industry producing a 'like product’, andhged imports have materially retarded
efforts to establish such an industry. It couldasise in cases where there has been some
production of the 'like product' but such productias not been reached a sufficient level
to allow consideration of 'material injury’ or #at to material injury' to an existing
domestic industry, or it may apply in cases whemapction of the 'like product' has not
even begun in the importing country/territéfyAs far as India is concerned, in the case of
Import of Bisphenol A from Japathe Designated Authority found that establishnmant
the new industry set up by the complainant wasgestarded by low price imports from
the defendent®

D. Cumulation

The principle of cumulation means that where impoftom several countries are
simultaneously subject to anti-dumping investigadio their effects may be assessed
cumulatively for injury purposes as long as theyrdit qualify for thede minimisor
negligibility thresholds and a cumulative assesgmsnappropriate in light of the
conditio4r;s of competition among the imports andMeein imports and the like domestic
product:

The authorities take care to ensure that cumulasiomot used as a means of justifying the
application of defensive measures when the expdsh a particular country are
insignificant or negligible. However, the exclusiohcertain sources on the grounds that
their exports are marginal also has its limits tleere is always the possibility that, if
excluded these marginal suppliers could replacepetitors who are subject to duties or
other defensive measur&€$he concept of cumulation is not expressly deathiwithe
GATT Codes. The agreement on anti-dumping has @iaio pre-conditions that need to
be satisfied for cumulatively assessing the effe€isnports from multiple countries. The
authorities have to ensure that the following foomditions are satisfied before they decide
to cumulatively assess the effects of imports froate than one countryjz>"
a) that imports are from countries which are "simutausly subject to anti-dumping
investigations".
b) the margin of dumping established in relation t® itmports from each country is
more tharde minimisas defined in article 5.8, the agreement on amntijzing.
c) the volume of imports from each country is not rghle and
d) a cumulative assessment of the effects, of the litap® appropriate in light of the
conditions of competition between the imported pidd and the conditions of
competition between the imported products andikeedomestic product.

The Authorities in the past routinely assessed datwely the effect of imports
irrespective of the fact whether imports from difflet sources were from different
producers within one country (intra-country or prodr cumulation) or from different
countries (inter-country or country cumulation). ribally, the Authorities adopt the
following criteria for cumulating purposes: Whethtese goods (1) are interchangeable
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(2) are sold or offered, for sale in the same gaglgjcal markets (3) have common or
similar channels of distribution (4) their volungeriot negligible?

Indian anti-dumping rules on cumulation are simitaagreement on anti-dumping except
that it does not mentioimter secompetition between the dumped imports. Howevds, it
learnt that necessary steps are being taken tibyréwd errors in the Indian anti-dumping
rules to bring it in conformity with the WTO agreent on anti-dumping. Like the
agreement, it does not provide any other guidelaesregards the assessment of the
competition. Cumulation, however, is a normal picacin India wherever it imarranted
The issue of cumulation was considered by the CE@AThe Acrylonitrile Butadiene
RubberCase’* In this case, the appellant contended that thegyuke®ed authority should
not have cumulated the imports from Germany andelwrtogether for the purpose of
assessment in determining the injury analysis. Ho@&orable tribunal stated that EC
provision was differently worded and was npari materia with that of clause (m) of
Annexure-ll of Indian Anti-dumping Rules.

Causation

Article 3.5 of agreement on anti-dumping lays dothe framework for the causation

analysis, including a listing of possible ‘otherokm factors.’ the demonstration of the
causal link must be based on an examination aekdl/ant evidence before the authorities,
which must also examine any known factors othem tha dumped imports which are also
injuring the domestic industry, and the injury aesult of such other known factors must
not be attributed to the dumped imports. It theovigles a non-exhaustive list of other
factors which may be relevant depending on thesfafcthe case

It must be demonstrated that the dumped importsthreugh the effects of dumping, as
set forth in paragraphs of article 3.2 and 3.4hef &greement, causing injury within the
meaning of this agreement. This demonstration afaasal relationship between the
dumped imports and the injury to the domestic itrgusas to be based on an examination
of all relevant evidence before the authoritiese Hgreement further stipulates that the
authorities shall also examine any known factoreiothan the dumped imports, which at
the same time are injuring the domestic industng the injuries caused by these other
factors must not be attributed to the dumped ingadrt

Factors that may be relevant in this respietér alia, include’”:
« the volume and pricesf imports not sold at dumping prices,
e contraction in demand or changes in the pattereemsumption,
« trade restrictive practices of and competition leetwthe foreign and domestic
producers,
* developments in technology and
» the export performance and productivity of the dstieandustry.
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The authorities elicit this information frothe questionnaires sent to domestic producers,
foreign producers/exporters, importers, and pumtsaswhich also include questions
relating to other potential causes of injury. Theeiested parties to whom questionnaires
have been sent are expected to furnish factualrtrefeailing the relevant information
regarding 'such other caus®&s'.

Besides, the potential causes mentioned in thesagmet on anti-dumping, the following
‘other causes’ could be added such:as

¢ Outdated technology used by the domestic industd the lack of efforts by it to
modernize facilities, engage in R & D etc. to othise remain competitive.

* Imports of the product by the domestic industry;

» Consumer perception of the domestic product inagdievel of services being
provided to customers by the domestic industry.(&grranty issues, follow-up,
customer service).

The authorities find some or all diese factors as relevant depending upon the nudrits
each case and address these while establishingatis® of the decline in the domestic
industry's position. A finding that one or any bétindicators have adversely impacted the
domestic industry may not necessarily precludendirfig of material injury caused by
dumped goods. While considering the "other" caudesnjury the authorities take into
cognizance the extent of the injury caused by thetteer" factors, if any, and the extent to
which it dilutes the causal link between the dumipegorts and the injury caused by't.
The Indian anti-dumping provisions follow the agremt on anti-dumping for establishing
and demonstrating a causal link between the dumgidginjury. The rules under annexure
Il of the anti-dumping rules require it to be derstwated that the dumped imports are,
through the volume and price effects on the domesiilustry, causing injury to the
domestic industry. The demonstration of the causdtionship has to be based on
examination of relevant evidence before the deséghauthority, who is obligated to
examine and segregate other factors injuring thmedtic industry at the same time. The
rule lists several factors, which may be taken mtocount for segregation of injury not
caused by the dumped impottsThese are based on article 3.5 of the agreemeanin
dumping

In Videocon Narmada Glass vs. Designated Authqfftyhe Tribunal in its order held that
the import of Strontium Carbonate in granular fdinmm China PR does not cause any
material injury to the domestic industry and thisreo causal link between the import and
the injury, if any, suffered by the domestic inaysthus, anti-dumping duty on import of
Strontium Carbonate from China PR under Notificafdo. 70/2001-Cus.was not justified.

F. Product line exceptioff®
The definition of the like product plays a role oth the dumping and the injury
determination because it is with respect to thizdpct that dumping and injury must be
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established. As an exception to the principle thatust be established that the domestic
industry producing the like produntust suffer injury by reason of the dumped imports,
the article provides that when available data dopeomit the separate identification of the
domestic production of the like product on the &asi such criteria as the production
process, producers’ sales and profits, the effeictte dumped imports shall be assessed
by the examination of the production of the narrstagroup or range of products, which
includes the like product, for which the necessafgrmation can be provided. This is
sometimes called the product lierceptior®

G. Definition of domestic industry®

The domestic industry is all domestic producerthefproduct concerned, or those whose
collective output constitutes a major proportion tofal domestic production of those
products. Companies can be excluded from domestiasiry if they are related to
exporters or are themselves importing the prodorterned. Therefore, domestic industry
is defined as the domestic producers as a whdleedfke products or those of them whose
collective output of the products constitutes a angyroportion of the total domestic
production of those products. It does not defireetétm ‘a major proportion.’

There are two exceptions to this princffile

1) Where domestic producers are related to exportensnporters or themselves
import the dumped products, they mbg excluded from the definition of the
domestic industry under Article 4.1(i). Such progltsc may benefit from the
dumping and therefore may distort the injury analySxclusion is a discretionary
decision of the importing Member authorities for ig¥h the Anti-dumping
Agreement does not provide further guidance.

2) A regional industry comprising only producers igeatain market of a Member’s
territory may be found to exist under Article 4ijL{f these producers sell all or
almost all of their production in that market ahé ttlemand within that market is
not to any substantial degree supplied by producdrdéhe product located
elsewhere in the territory. Injury may then be fow@ven where a major portion of
the total domestic industry is not injured, prowddbeat there is a concentration of
dumped imports into the isolated market and the mphdnimports are causing
injury to the producers of all or almost all of theoduction in that market. If the
regional industry exception is used, anti-dumpingies shall be levied only on
imports consigned for final consumption to thataaré@/here this is not allowed
under the constitutional law of the importing membexporters should be given
the opportunity to cease exporting to the area@omed or to give undertakings.

Findings of the existence of a regional industey latively rare and tend to be confined
to industries where transportation is a major desn, such as, for example, cement. Last,
it is noted that the definition of the domestic ustty is closely linked to the standing
determination which importing Member authoritiesstmake prior to initiation. In the
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anti-dumping investigation concerning imports ofiffed Terephthalic AcCidPTA), M/s
Bombay Dyeing & Manufacturing Company Ltd. (BDMQ)dathe RIL filed two separate
petitions. Although the RIL alone was the manufestsiof the PTA, they were excluded
from the investigation on the ground that they ragorted the PTA during the period
under investigation. The Designated Authority cdaséd the BDMC, manufacturers of
the DMT alone as constituting ‘domestic industiy'their production accounted for a
major proportion of the total domestic productidrite PTA and the DM T’

lll. Relief/ remedy to the domestic industry

The relief to the domestic industry against dummhgoods from a particular country is in
the form of anti-dumping duty imposed against tt@intry/countries, which could go up
to the dumping margin. Such duties are exporteciipand country specifi¢® However,
the remedy against dumping is not always in thenfof anti-dumping duty. The Authority
may terminate or suspend investigation after thelipmmary findings if the exporter
concerned furnished an undertaking to revise hisepto remove the dumping or the
injurious effect of dumping as the case may beaNt-dumping duty is recommended on
such exporters from whom price undertaking has laeeapted.

Remedial Measures against Unfair Trade Practices
Apart from dumping, some of the countries also mebsubsidization of their exports to
other countries. Export subsidies, under the WT@eament, are treated as unfair trade
practice and such subsidies are actionable by Wagvg of anti-subsidy countervailing
duty. There is one more trade remedial measurectatiafeguard$which are applied as
an emergency measure in response to surge in isnpbe particular iterf Anti-subsidy
countervailing measure is in the form of countdimgiduty which is to be imposed only
after the determination tHat
* the subsidy is a specific subsidy
« the subsidy relates to export performance;
» the subsidy relates to the use of domestic goods ioyorted goods in the export
article; or
e the subsidy has been conferred on a limited nundfepersons engaged in
manufacturing, producing or exporting the article.

Safeguards

« Safeguards, on the other hand, are applied (then

e there is a surge in imports of a particular produspective of a particular
country/ies

e it causes seriousjury to the domestic industry.

« Safeguard measures are applied to all imports ef phoduct in question
irrespective of the countries in which it origimrater from which it is exported.
This aspect distinguishes
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Safeguards from anti-dumping and anti subsidy measwhich are always country

specific and exporter speciffc Safeguards are applied in the form of eithergaded duty

or in the form of safeguard QRs (import licens@¥)ese measures are administered in

India by an Authority called Director General (Safards) who functions in the

jurisdiction of the Department of Revenue, MinisbfyFinance.
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On Human Trafficking as a Deadly Organised Crime:
A Socio- Legal Study with special reference to
India and Bangladesh

Amitabh Singh*
Introduction
Being one of the billion dollar businesses in madémes, where millions of human
beings are commercially exploited by their fellowirigs for their selfish interests, ‘human
trafficking’ as an organised crime has indeed bexome of the most gruesome realities of
the 2% century. Especially in South Asian countries likdia and Bangladesh with a huge
population influx coupled with abject poverty anthcacterised with underdevelopment,
human trafficking has become uncontrollably peslofor these countries are used as a
source, destination and transit route for the disginent, exploitation and
commercialisation of passive victims, who are ugulaklpless and voiceless, and under
the full command and control of the exploiter, m@vino control over the deplorable
situation, having no scope to justice. The situmi® distressing indeed where a large
portion of the vulnerable population both youngd amid, ranging from the infants,
adolescents, labouring class, women and even dy@mgons are pitiably trapped in the
vicious cycle of trafficking every year. The reasare varied: forced labour, commercial
sexual exploitation, forced marriages, organ tremgption, camel jockeying and many
more; however the plight of the victims is moreless similar — they are denied of a
minimum decent human existence.

Understanding Human Trafficking

A Multifaceted, Multidimensional Organised Crime

It is although difficult to arrive at any definitefinition on human trafficking; however the
United Nations Protocol on Traffickin g in Persons, also referred to as #aermo
Protocol on Trafficking adopted in November 2000, has been successfuivingga
comprehensive and vivid picture as regards to thanimg of trafficking.

It defines trafficking as:

“the recruitment, transportation, transfer, harbong or receipt of persons, by means of
the threat or use of force or other forms of coanciof abduction, of fraud, of deception, of
the abuse of power or of a position of vulnerapildr of the giving or receiving of
payments or benefits to achieve the consent ofraopehaving control over another
person, for the purpose of exploitation. Explogatishall include, at a minimum, the

* Asst. Professor, Dept. of Law, Assam Universityjcar.
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exploitation of the prostitution of others or othBarms of sexual exploitation, forced
labour or services, slavery or practices similar gtavery, servitude or the removal of
organs”

From an analysis of the above definition it carstba assumed that the trafficked victim in
various circumstances is either:

» displaced from his/her community;

e procured illegally;

* sold by somebody;

e bought by somebody;

e imported fro a foreign community;

* wrongfully restrained;

* wrongfully confined,;

» physically tortured/injured;

e subjected to criminal force;

* mentally tortured/harassed;

e criminally intimidated;

e outraged of modesty;

* raped/gang raped,

e subjected to unnatural offences;

« defamed;

e subjected to sexual slavery;

« victim of criminal conspiracy

From this illustrative but not exhaustive list #@rcalso be naturally inferred how horrific
the face human trafficking has assumed and howahpdithe fate of the victims becomes
who fall prey to this menace. A trafficked persotvasic human rights are blatantly
violated and he/she is unreasonable deprived ffdris

« right to life;

e right to equality;

e right to liberty

e right to education;

* right to employment;

« right to access to justice and redressal of grieem

« right of access to health services

* right to self determination;

* right to representation;

* right against discrimination;

* right against exploitation;

* right to uphold self dignity.
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Human Trafficking in India and Bangladesh: Magnitude of the Problem.

Human trafficking although has a history cotermimiauith that of society since a long
time, its growth at an alarming rate in India andnBladesh has recently caught the
attention of all. Being the countries of both amigind destination for human trafficking,
trafficking occurs extensively in the porous bordef these countries owing to numerous
factors such as abject poverty, female illiteramyle unemployment, natural calamities
and poor rehabilitation of disaster victims, desertby parents or husband, traditional
practices like ‘devdasi’ and ‘jogin’ which givescal legitimacy to trafficking and the
like. The consequence is obvious: every year thuisaf men, women and children are
trafficked from India and Bangladesh for multiplairposes like prostitution and
commercial sexual exploitation; forced and bonddabur in domestic and industrial sites;
forced employment in entertainment industry inahgdbars, massage parlours and other
similar establishments; fraudulent or forced maet organ trade such as sale of kidneys
and many more. Children are also trafficked fordoeg and camel jockeying and even
infants are believed to be trafficked for the pwgof purchase and sale for adoption.

Such multi-causal nature of trafficking has indesgumed a horrific face in India and
Bangladesh and has unsecured the existence ofnahallafrom the babe in the cradle to
the corpse in the coffin. This organised crime Wwhaperates clandestinely is shockingly
stated to generate a turnover of US$ 7 billion afiputhus revealing the chilling reality
which these nations are encountering. On the whmdecorrect statistics depicting the
exact number of trafficked victims may be diffictdt obtain, however it can be reasonably
assumed that the erosion of border barriers byadjkdiion, technology and improved
communication has inadvertently facilitated tradfig networks and has made trafficking
indeed a gruesome problem for both the nations.

Legal Machinery in India and Bangladesh to Curb Hunan Trafficking:

The growing incidence of human traffickiras a heinous crime demanded a stern statutory
process at the primary level so that the guilty apprehended and punished, and the
victims’ rights are duly protected. Accordingly fadand Bangladesh have adopted a
composite legal code which stands as a bulwarknagarafficking and aims at the
punishment of traffickers and protection of victirds short glimpse of the existing legal
framework in both the countries is given below-

Anti- trafficking Laws in India

1. The Constitution of India

Article 23 of the Constitution guarantees right inga exploitation; prohibits traffic in
human beings and forced labour and makes theitipegaunishable under law.

2. The Suppression of Immoral Traffic in Women andGirls Act, 1956 (SITA)
amended in 1986 and renamed as the Immoral Traffi(Prevention) Act, (ITPA) 1956.
This is the only legislation which deals exclusiwedddressing trafficking with the
objective to inhibit abolish traffic in women andlg for the purpose of prostitution as an
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organized means of living. This Act with the obje€tpreventing trafficking inflicts harsh
punishment for offences like-

Keeping a brothel or allowing premises to be used brothel (Sec 3)

Living on the earnings of prostitution (Sec 4);

Procuring, including or taking persons for prostitn (Sec 5);

Detaining a person in premises where prostitutgorarried on (Sec 6);

Seduction of a person in custody (Sec 9) etc.

3. The Indian Penal Code, 1860

In IPC too there are significant provisions relgtio combating trafficking. It includes
punishment for offences like: Kidnapping, abductioiginducing a woman to compel
marriage (Sec 366); Procuring a minor girl (SecA6&mportation of a girl below 21 for
sexual exploitation (Sec 366B); Kidnapping/ abcwgtio subject person to grievous hurt,
slavery (Sec 367); Buying or disposing of persorslase (Sec370); Habitual dealing in
slaves (Sec 371); Selling minor for prostitutiore¢372); Buying minor for prostitution
(Sec373); Compelling a person to labour (Sec 374).

4. Prohibition of Child Marriage Act 2006
Section 12 of this Act makes child marriage voifdafter that the minor is sold or
trafficked or used for immoral purposes.

5. Children (Pledging of Labour) Act, 1933
Section 4-6 of this Act provides penalties for gied) labour of children (under 15 years).

6. Bonded Labour System (Abolition) Act, 1976
Section 16 of this Act provides punishment for ceitipg a person to render bonded
labour or forced labour.

7. Child Labour (Prohibition and Regulation) Act, 1986
This Act prohibits employment of children in centapecified occupations and also lays
down conditions of work of children.

8. The Juvenile Justice Act 2000

This Act also contains relevant provisions relattogcombating trafficking. Significant
provisions are laid down in- Section 2(vii) whickads with a child in need of care and
protection which includes one who is vulnerabld &kely to be trafficked; Section 24
dealing with employment of child for begging; Seaot6 which make procuring juveniles
for hazardous employment or bonded labour punighabl

9. Scheduled Castes and Scheduled Tribes (Prevemtiof Atrocities) Act, 1989
In this Act, Section 3(vi) contains provisions telg to compelling or enticing a member
of a Scheduled Caste or Scheduled Tribe.
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Section 3(xii) deals with the instance of usingoaifion of dominance to sexually exploit a
Scheduled Caste or Scheduled Tribe woman.

10. Information Technology Act, 2000
This Act has relevance to addressing the problemoohography, one of the causes of
trafficking.

Besides these Central legislations there are dkste $aws enacted to combat trafficking
in India such as th&arnataka Devadasi (Prohibition of Dedication) Act 1982;
Andhra Pradesh Devadasi (Prohibiting Dedication) At 1989; Goa Children’s Act,
2003etc.

It is also to be noted that India has signed atified the international conventions such as
Convention on the Suppression of Immoral Traffid af the Prostitution of Others; UN
Convention on the Rights of the Child; and OptidAadtocol to CRC on Sale of Children,
Child Prostitution, Child Pornography so as torggteen the cause of fighting with the
deadly menace of global human trafficking.

Anti- Trafficking Laws in Bangladesh

1. The Constitution of Bangladesh: Article 18(2) ad 34(1)

The Constitution of Bangladesieals specifically with two forms of traffickingferced
labour and commercial sexual exploitation. In Aei84(1), all forms of forced labour are
prohibited, and Article 18(2) places a duty upom 8tate to prevent prostitution.

2. Women and Children Repression Prevention Act, ZID

This is a comprehensive piece of legislation airmaedombating trafficking. The relevant
sections are:

Section 5: It criminalizes the trafficking of woméar prostitution or other unlawful or
immoral purposes and makes it a capital offencaspable by a death sentence or life
imprisonment or a prison term not less than ten mmidmore than twenty years. Also
makes the offender liable to pay a fine.

Section 6: Child trafficking for prostitution or moral or unlawful purposes is prohibited.
A child is defined as a person below 16 years @f. adpis is a capital offence punishable
by a death sentence or life imprisonment along witime.

Section 7: Punishes Kidnapping.

Section10: Penalizes sexual oppression of womehitzren.

Section12: Penalizes damaging of organs of a &hildeggary or sale.

3. The Penal Code, 1980

The relevant sections relating to trafficking offes making it punishable are-
Section 366 -Kidnapping or abducting or inducingaman to compel marriage.
366A- Procuring a minor girl.
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366B- Importing a girl from a foreign country.

367- Kidnapping or abducting in order to subjeatspa to grievous hurt, slavery.
370- Buying or disposing of any person as a slave.

371- Habitual dealing in slaves.

372- Selling minor for purposes of prostitutiorg.et

373- Buying minor for purposes of prostitution,.etc

374- Unlawful compulsory labour.

4. The Cruelty to Women Ordinance in 1983
This provision provides punishment for kidnappingl arafficking of women. It provides
death penalty or life imprisonment with fine foetkidnappers or traffickers.

5. The Women and Children Repression Act of 1995

This is a modification of the 1983 Cruelty to Women (&e¢nt Punishment) Ordinance.
In the new act, crime related to children is tiedhtose related to women. This act specifies
that trafficking a woman for prostitution or unlawfor immoral purposes or import or
export or buying or selling or renting or engagingany other form of transportation of
women is a subject to life imprisonment and fine.

6. The Suppression of Immoral Trafficking Act of 1993provides stringent penalties for
forcing a girl into prostitution.

7. The Anti-Terrorism Ordinance of 1992makes all the types of terrorism including the
abduction of women and children a punishable otfenc

Besides there are other important laws in Bangladasch asChildren Act 1974,
Extradition Act 1974, Bangladesh Labour Code 200&mployment of Women, Young
Persons and Children Act 1956, Prevention of Monelyaundering Act 2009etc.

The Government of Bangladesh has also signed diigdathe UN Convention on the
Rights of the Child (UNCRC); Optional Protocol totNGRC on Sale of Children, Child
Prostitution, Child Pornography; Convention on $wwpression of Immoral Traffic and of
the Prostitution of Others; ILO Convention 182 Cention concerning the Prohibition and
Immediate Action for the Elimination of the Worstrins of Child Labour etc in order to
co-operate towards eliminating human traffickingred vulnerable groups.

Judicial Response to the Evil of Human Trafficking

The sensitivity of the Judiciary to the problem bagn of crucial importance as Judiciary
is the most crucial and the powerful ally of thevggmment to translate its dreams into
reality. Fortunately the judicial systems of bolte tcountries have been dynamic in its
approach to deal with the problem and have intliddeld steps to turn away this menace
from the society.
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The Indian judiciary in the case BIUCL v Union of Indid, ordered compensation to be
paid where children were trafficked/ bonded forolab

Vishal Jeet vUnion of India and Other§was a landmark decision where the Supreme
Court took it upon itself to give directions foretlprotection and rehabilitation of those
who had been dedicated @svdasidy their families or communities for cultural reaso
and were currently in prostitution.

In Prerana v State of Maharashtfathe Apex Court clearly held that children who have
been trafficked themselves should also be congidesechildren in need of care and
protection, and not as children in conflict witte thaw.

Another case walsakshmikant Pandey vs. Unionof India®which examined the
vulnerability of children being trafficked in adamt rackets due to the lack of an effective
protection mechanism. The court went on to creat@propriate mechanism to fill the
gap, especially in the context of inter country@tdms.

Similarly the Judiciary of Bangladesh has beeneemély judicious while dealing with the
cases of trafficking and in addition to inflictiregringent punishment to the guilty; it has
taken utmost case to work for the cause of theanelbf the sufferers.

In the case of Bangladesh Society for the Enforcement of Human Rtg Rights
(BSEHR) vs. Government oBangladesh and Others the Apex Court gave due
recognition tocertain specific rights of sex workers.

In Abdul Gafur vs. Secretary, Ministry oForeign Affairs, Govt of Bangladesh the
Supreme Court of Bangladesh duly recognised regpimini as a fundamental right and laid
emphasis on the State's responsibility in ensugpgtriation of trafficked victims.

Hence from the above, it can be inferred that thiicjary of India and Bangladesh has
endeavoured its best to deal effectively with cabeth on protection as well as
prosecution. Their role have been significant ie ttontext of checking cross border
trafficking and in mitigating the plight of the ¥ims.

Existing Loopholes in the Systems

Despite a plethora of Acts and judicial initiativibere are certain inherent defects in both
the systems which is hindering the path of achipwnrafficking free world for dignified
human existence. Certain points of criticism whitetve been levelled in this context are
highlighted below:
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e Lack of a comprehensive definition of traffickingher as a common minimum
platform for the States to work on with each otbeeven for punishing all forms
of trafficking within the countries is a major bakckp.-

« Non existence of Cooperation mechanisms like legaisistance, joint
investigations etc in this context are another tack.

* Non ratification of UNTOC and Protocols is anotlstumbling block as many
enabling provisions of these instruments cannaMagled of.

e There is no positive duty cast upon States to peowufficient shelters or for
rehabilitation or rescue victims of trafficking.-

* The focus is on women and children, with inadeqpatéection for men.

 The focus is also on trafficking for sexual ex@titn and punishments for
trafficking for labour do not carry the same weight

» There are insufficient awareness campaigns and coityninitiatives, leading to
trafficking or unsafe migration which increasesnarhbility to trafficking.-

e Licensing of recruitment agencies and their moitpis not satisfactory. lllegal
immigration is often resorted to.

* Systems like referrals and identification of supmiaff and service providers or
authorities at different levels is absent.

* Absence of skilled police officers having motivatiand adequate training in both
pro-active and reactive investigation to combataiged crime like trafficking is
another setback.

Suggestions to Combat Trafficking in India and BantadesH
Certain recommendations are suggested so as to bwtp the countries to check
trafficking and root it out from the society:

* Ratification of the UNTOC and the Protocols is asisé so that there will be a
common blueprint and a common as well as compréhefegal framework.

« In order to have a common understanding of trafffiglkand also to ensure that all
forms of trafficking are penalized, the definitiamder the Protocol must be
adhered to. Even if this is not done under one cehgnsive law on trafficking, it
must be woven into existing legislations.

e There must be a greater sensitivity to the viotetiof rights of women who have
been trafficked.

e Traffickihg must be seen as an organized crime riminal procedure and
substantive criminal law. Existing principles ofinginal law, such as common
intention, conspiracy, etc., must be used in casasifficking.

» Cooperation mechanisms must be set up with mutughcts at different levels to
cut through the red tape and make rapid actionilpless

e Corruption among police and border officials must ibvestigated in order to
ensure that cases of trafficking don't figure kegdl migration.
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e Cases of trafficking should be taken up by desgphaburts dealing with violence
against women, and judges in such courts shouldolte trained in the law and
sensitized towards issues of gender.

e There is a need for overall systematic and foctisadings of all the wings of the
criminal justice system; namely, the police, thélmuprosecutors and the judicial
officers. There must be more stringent punishmedatsviolations of labour
standards.

e There must be greater awareness at all stagesuafesademand and transit and
whistleblowers must be protected

* Awareness building and community initiatives shob#&l strengthened to prevent
trafficking and to ensure that unsafe migratiod nit take place.

Conclusion

It can thus be concluded that human traffickingars abhorrent phenomenon and its
existence in India and Bangladesh is one of theegtachallenges for both the nations
which must be given utmost attention. Along witk tleed of strong legal machinery and
an upright judiciary, the cooperation of commongdeas the immediate necessity without
which this problem cannot be tackled. A nationahnplof action supported by keen
cooperation of the public is the need of the howliminate this menace from the society.
Trafficking is at the root of human right violatienEvery human being has a legitimate
right to a dignified life and it is the duty of oaed one to see that this basic human right is
not violated. This cherished dream can only beeagld only when this world will get rid
of the plague of trafficking. The means is diffichut the end is not impossible.
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Crimes Against Women: A Rising Concern in
Indian Legal Arena
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“Violence against women and girls continues unabate every continent, country and culture. It
takes a devastating toll on women'’s lives, on tHamilies, and on society as a whole. Most
societies prohibit such violence — yet the reaidtythat too often, it is covered up or tacitly
condoned”.

Ban Ki-Moon, (UN Secretary-General® 81arch2007)

Abstract
The purpose of this research paper is to highliite crimes committed against women in our
society and the consequent need to amend the lelasng to the same. In a male dominated
society she is subjected to harassment, ill- treatmcruelty due to her illiteracy, economic
dependence etc. In almost all the present and ogpdeary societies, the status of women is
discriminatory and prejudicial.

Introduction

Crimes against women are showing upward trendsoring to National Crime Report a
total of 2,13,585 incidence of crime against womeare reported in the century during
2010 as compared to 2,03,804 during 2009 recordingncrease of 4.8% during 2010.
These crimes have continuously increased durin@-2000 with 1,64,765 cases in 2006,
1,85,312 cases in 2007, 1,95,856 cases in 2008,8P4 cases in 2009 and 2,13,585 cases
in 2010.

With the passage of time and the dominance of theemalist and patriarchal values the
respected status of women showed a steady dedlihdnathe last six- seven hundred
years, it reached a point where a woman was earigshipped became the object of
enjoyment and trade in all its forms. Crimes agam@men have existed invariably with
time and place. Even periods of transformation Hzsen comfortable for themWomen

in India, even after more than six decades of oolitipal emancipation and self-
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governance remain discriminated, oppressed andddndhere are various and varied
factors which are responsible for pitiable conditad the fair sex.

One of the most serious impediments to women’s ldeweent is the phenomenon of
continuing and increasing violence against themndee violence manifests itself in
various forms: female foeticide, infanticide, sexuabuse, immoral trafficking,
molestation, dowry death, bride-burning, honoutirgl, which killing, and domestic
violence.

There are many crimes committed against womendiaimsociety.

a) Female foeticide

Female foeticide is the act of aborting a foetusahbse it is female. This is a major social
problem in India and has cultural connections wiith dowry system that is ingrained in
Indian culture, despite the fact that it has bemshipited by law since 1961. In India a
strong preference for sons over daughters existikeuin Western cultures. People realize
smaller family sizes with relatively greater numtmérsons through the use of medical
technologies.

According to the decennial Indian census, the aér in the 0-6 age group in India went
from 104.0 males per 100 females in 1981, to 105191, to 107.8 in 2001, to 109.4 in
2011. The ratio is significantly higher in certaitates such as Punjab and Haryana (126.1
and 122.0, as of 2001). This is only the tip of themographic and social problems
confronting India in the coming years. Skewed s#0s have moved beyond the states of
Punjab, Haryana, Delhi, Gujarat and Himachal Piadé&th news of increasing number
of female foetuses being aborted from Orissa togBlme there is ample evidence to
suggest that the next census will reveal a furfakrin child sex ratios throughout the
country.

Despite these horrific numbers, foetal sex deteation and sex selective abortion by
unethical medical professionals has today growm aniRs. 1,000 crore industries (US$ 244
million). Social discrimination against women, aldg entrenched in Indian society, has
been spurred on by technological developments tthddy allow mobile sex selection

clinics to drive into almost any village or neighiobood unchecked.

While the boys from Haryana may have found a temmgyosolution to the problem of
missing brides, experts warn that the demographgscwill lead to increasing sexual
violence and abuse against women and female chijldrafficking, increasing number of
child marriages, increasing maternal deaths duabtmrtions and early marriages and
increase in practices like polyandry. There hawenbenly two convictions -- a fine of 300
rupees and another fine of 4,000 rupees from o@r éases lodged under the Pre-
conception and Pre-natal Diagnostic Techniques ABecinging about changes in the
demand for sex determination is a long processhasdto be tackled through women’s
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education and empowerment including the right twpprty and land rights. States in the
North East and in Kerala where women have thesgsrishow a comparatively better sex
ratio?

b) Female infanticide

India is a patriarchal society in which a cultubéhs against women has contributed to
frequent cases of female infanticide, particulamlpoor and rural areas. In South India, the
state of Tamil Nadu is a particular area of conahra to indirect demographic evidence
that suggests that the practice has increasedémtrgears.

Female infanticide is prevalent throughout theestparticularly in the districts of Salem,

Dharmapuri, Dindigul, and Madurai. In 1995, a stindicated that the number of girls

who died soon after birth was three times gre&izn the number of boys. In Dharmapuri,
almost 3000 girls reportedly died immediately athath between 1994 and 1997Female
infanticide is leading to an ever-increasing imhakin the sex ratio. According to census
statistics, the number of female children per nadlédren in India had dropped from 972

girls per 1000 males in 1901 to 929 girls per 1l@@fles in 1991, and has continued to
decrease until today.

Because women are accorded such low value in Irgbarety, the female children who
are allowed to live are at great risk of neglead aiscrimination. The National Family
Health Survey indicates that the risk of dying lestw the ages of one and five is 43%
higher for girls.

c) Dowry death

In a crime that is prevalent only in India, greduysbands and his relatives harass the
newlywed bride for getting more dowry, and oftelt lker in the process. And, very often,
she is burnt alive. This horror is therefore caleidle-burning or in official terms, dowry
death. In 2010, there were 8391 reported caseswifyddeath in the country. That works
out to a shocking one death every hour approximaRside-burning is on the increase -
just a decade ago, in 2000, there were 6995 ¢drek986, under huge pressure from the
women's movement, the Indian penal Code was ameidledclude section 304B,
specifically against murder following harassment dowry. Section 498A was added to
define harassment and cruelty by husbands anelaisves. Strangely this too has not had
much effect. Laxity of the government machinery barone reason for the failure of legal
measures. After all, conviction rates in bride lngncases have dipped from an already
weak 37% in 2000 to 34% in 2010. In section 4988esa the conviction rates are even
lower: just 19%, although reported cases were ®i02010.

d) Honor killing

An honor Kkilling or honour killing (also called austomary killing) is the murder of a
member of a family or social group by other mempédue to the belief of the perpetrators
(and potentially the wider community) that the wtthas brought dishonour upon the
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family or community. Honour killings are directedbstly against women and girls. The
perceived dishonor is normally the result of onetlé following behaviors, or the
suspicion of such behaviors:
a. Dressing in a manner unacceptable to the famioarmunity,
b. Wanting to terminate or prevent an arranged meagr@gdesiring to marry by own
choice,
c. Engaging in heterosexual sexual acts outside ngasriar even due to a non-sexual
relationship perceived as inappropriate, and
d. Engaging in homosexual acts. Women and girls dtedkat a much higher rate
than men.

Now, there are various reasons why people or faméynbers decide to kill the daughter
in the name of preserving their family honour. Thest obvious reason for this practice
to continue in India, albeit, at a much faster ahdost daily basis, is because of the fact
that the caste system continues to be at its bgit and also because people from the
rural areas refuse to change their attitude toiager According to them, if any daughter
dares to disobey her parents on the issue of rgaraad decides to marry a man of her
wishes but from another gotra or outside her cdtsteguld bring disrepute to the family
honour and hence they decide to give the ultimatgesice that is death to the daughter.
Now as has become the norm, the son-in-law isckile well. Sociologists believe that
the reason why honour killings continue to takeels because of the continued rigidity
of the caste system. Hence the fear of losing ttete status through which they gain
many benefits makes them commit this heinous criifiee other reason why honour
killings are taking place is because the mentalitpeople has not changed and they just
cannot accept that marriages can take place isaime gotra or outside one’s caste. The
root of the cause for the increase in the numbdroobur killings is because the formal
governance has not been able to reach the rurad ared as a result. Thus, this practices
continues though it should have been removed by now

5. Witch Killing

National Crime Bureau statistics, a Dehra Dun-8d460 has said that nearly 150-200
women are killed every year in the country afténgdagged as ‘witches.'

Jharkhand tops the list with 50-60 witchcraft-rethtmurders every year, followed by
Andhra Pradesh, where the number is around 30,adaryith 25-30 and Orissa with 24-
28 deaths According to a study conducted by Ruidddtion and Entitlement Kendra
(RLEK), more than 2,500 women were killed in thestpd5 years after being accused of
practising witchcraff.

6. Domestic violence

Domestic violence in India is endemic and widesgrpeedominantly against women.
Around 70% of women in India are victims of domestiolence, act National Crime
Records Bureau reveal that a crime against a wasneommitted every three minutes, a
woman is raped every 29 minutes, a dowry deathrecewery 77 minutes, and one case
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of cruelty committed by either the husband or redabf the victim occurs every nine
minutes. This all occurs despite the fact that worimelndia are legally protected from
domestic abuse under the Protection of Women framm&stic Violence Act.

7. Sexual Assault

Sexual assault is another common form of domestience in India. Sexual violence can
include a range of forceful and non-forceful acisluding unwanted kissing, touching, or
fondling; sexual/reproductive coercion; rape; anarital rape. As in Delhi gang case, it
crosses all limits of sexual assault. In a 199561B8b Med study conducted in Northern
India, wife abuse appears to be fairly common tghawt the region as a whole. 22% of
the 6632 adult men surveyed reported sexually agubieir wife without physical force in
at least one instance and 7% reported sexual akitiseohysical force. Abuse was most
common among men who also had extramarital affams, among those who had STD
symptoms. Abusive sexual behaviors were also fearne correlated with an elevated rate

of unplanned pregnancies. In 2013, a court in Mumidad thatdepriving a woman of sex
is a form of cruelty.

International Convention and the Indian Laws Relathg to Women
1) Convention on the Elimination of all forms of Disamination Against Women
(CEDAW)

e The convention under article 1 defines the ternscdimination against
women’ as any distinction, exclusion or restrictimade on the basis of
sex which has the effect or purpose of impairing nlifying the
recognition, enjoyment or exercise by women, ireespe of marital
status on the basis of equality of men and womémuman rights and
fundamental freedom in the political, economic,ialpccultural, civil or
any other field

Despite the existence of other instruments, wontéinds not have equal rights
with men. Discrimination against women continuesxist in every society.

2) SAARC Convention on Preventing and Combating theafficking in Women and
Children for Prostitution, 2002

« Trafficking Protocol offers a framework for tackdjithe problem of human
trafficking.

* To prevent and combat trafficking in persons, pgyparticular attention
to women and children;

* To protect and assist victims of such traffickimgth full respect for their
human rights; and

e To promote international co-operation to achieviedives.

3) The Dowry Prohibition Act 1961
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The evil of dowry system has been a matter of asr@mncern to everyone in view of its
ever-increasing and disturbing proportions. Theislagon on the subject enacted by
Parliamentj.e., the Dowry Prohibition Act, 1961 and the far-rleag amendments which
have been made to the Act by a number of Statésgltire seventies have not succeeded
in containing the evil. As pointed out by the Cortig@ on the Status of Women in India,
the educated youth is grossly insensitive to theod\dowry and unashamedly contributes
to its perpetuation. Government has been makingwsefforts to deal with the problem.

Though the legislation, The Dowry Prohibition A&961, aptly prohibits the giving or
taking of dowry, it was felt that the present laashbeen totally ineffective to curb this
social evil. The convention, which was attended dhairpersons of various State
Commissions for Women, members of NGOs’, Civil $&t¢ as well as retired and
working police officers from various states, fdiat there was a dire need to make the
requisite amendments to the Act so as to makéattfe’

4) The Medical Termination of Pregnancy Act, 1971

It states that all the abortion conduct requires ¢bnsent of the woman. If it conducted
without the consent of the concerned woman thés #gainst her human right. All the
abortions conducted after the period of twenty weskhe pregnancy it would be illegal.

5) The Pre-Conception and prenatal Diagnostic Technagi Act (Prohibition of Sex

Selection) Act, 2002

1. This act was passed to meet the need of the matmriety. This act The Act
provides for the prohibition of sex selection, vefor after conception.

2. It regulates the use of pre-natal diagnostic tepies, like ultrasound and
amniocentesis by allowing them their use only tede:

1. genetic abnormalities

2. metabolic disorders

3. chromosomal abnormalities

4. certain congenital malformations
5. haemoglobinopathies

6. Sex linked disorders.

3. No laboratory or centre or clinic will conduct atest including ultrasonography
for the purpose of determining the sex of the feetu

4. No person, including the one who is conductinggtecedure as per the law, will
communicate the sex of the foetus to the pregnamham or her relatives by
words, signs or any other method.

5. Any person who puts an advertisement for pre-natal pre-conception sex
determination facilities in the form of a noticdrcalar, label, wrapper or any
document, or advertises through interior or othedia in electronic or print form
or engages in any visible representation made anmef hoarding, wall painting,
signal, light, sound, smoke or gas, can be impddofor up to three years and
fined Rs. 10,000.
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The PCPNDT Act 1994 (Preconception and Prenatabrigistic Techniques Act) was
modified in 2003 to target the medical professidhe ‘supply side’ of the practice of sex
selection. However non implementation of the Acs lieeen the biggest failing of the
campaign against sex selection. According to thea,de&s many as 22 out of 35 states in
India had not reported a single case of violatibthe act since it came into force. Delhi
reported the largest number of violations — 76 otitwhich 69 were cases of non
registration of birth! Punjab had 67 cases and @ufa/ cases.

In a recent landmark judgment the Mumbai High Cayheld an amendment to the
PCPNDT Act banning sex selection treatment. TherCpronounced that pre natal sex
determination would be as good as female foeticRle-conception sex determination
violated a woman'’s right to live and was against@onstitution, it said.

The Act mandates compulsory registration of allgd@stic laboratories, all genetic
counseling centers, genetic laboratories, genétiicg and ultrasound clinics. Amendment
in 2003. Pre-Natal Diagnostic Techniques (Regulaamd Prevention of Misuse) Act,
1994 (PNDT), was amended in 2003 to The Pre-Comre@nd Pre-Natal Diagnostic
Techniques (Prohibition Of Sex Selection) Act (PCHNAct) to improve the regulation
of the technology used in sex selection.
Implications of the amendment are:-
1. Amendment of the act mainly covered bringing thehigque of pre conception
sex selection within the ambit of the act
2. Bringing ultrasound within its ambit
3. Empowering the central supervisory board, consbitubf state level supervisory
board
4. Provision for more stringent punishments
5. Empowering appropriate authorities with the powércivil court for search,
seizure and sealing the machines and equipmetitg ofolators
6. Regulating the sale of the ultrasound machines tantggistered bodies.

6) Honour Killing
In order to curb this social evil, the governmehtnalia is planning to bring a bill
(2010), to provide for deterrent punishment for fidar’ killings.

7) Provisions under Indian Penal Code
Dowry death Section 304B: Death of a woman withyedrs of her marriage.
Section 498A: When husband or his family subjecteman to cruelty
(“intentional” behavior that causes serious injarsharassment for dowry).
Section 376: Rape law
Section 294: Obscene acts and songs
Section 354: Intent to outrage a woman’s modesty
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8) The Protection of Women against Domestic Violencet PWDVA) 2005highlights
Rights-based (civil) law
Advocates the right to live with dignity
First law in India to define DV in a comprehensway
Legal right to live a life free of violence

Conclusion

According to National Family Health Survey (NFH®) India out of 5 women 1woman

(20%) face domestic violence from their husbandsere as global statistics shows that
between 20-50% women are facing domestic violendeer day to day life. According to

The National Crimes Record Bureau (2007) the totahe against women has been
increased by 12.5% from 2006. So it is graduallgréasing. Though many laws and
programmers have been launched by the governmeirnidad but due to the lack of

implementation woman are still facing violence worigty. Many crimes are committed

against woman. But still no effective law has bpagsed by our legislature.
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Cross Border Corruption in India and means of its
Elimination through Transparency and Accountability in
Governance

Radheshyam Prasad

Abstract
Corruption has become a global phenomenon and nbvs iomnipresent. Corruption has
progressively increased and is now rampant in maiety. Corruption in India is a consequence of
the nexus between bureaucracy, politics and critsinkn last three decade, many cross border
corruptions took place which has been authored Wateign counterpart. In this paper, emphasis
has been endeavored on analysis of cross bordeuptions which have occurred with the nexus of
corrupt foreign agency/dealers/agents and with itiaisters, diplomats and other representatives
of our country which resulted into huge loss of gyoment revenues. In curbing such corruption
transparency in the system of dealing such transaand accountability of our representatives is
effective. Accountability is another key requiretrien the prevention of cross border corruption.
Governmental, non governmental institutions musa@®ountable to the public, for their various
functions performed on behalf of the country.
Key Words: - cross border corruption, transparency, accduiiitig bureaucrats.

Introduction

Corruption has become a global phenomenon and h@voimnipresent. Corruption has
progressively increased and is now rampant in aaiety. Corruption in India is a
consequence of the nexus between bureaucracyicpdihd criminals. India is now no
longer considered a soft state. It has now becomenaideration state where everything
can be had for a cons- ideration. Today, the nuroberinisters with an honest image can
be counted on fingers. At one time, bribe was paidyetting wrong things done but now
bribe is paid for getting right things done at tigime. Cross border corruptions are high-
level corruption and scams which are now threatgtorderail the country's credibility and
economic growth. This type of corruptions has reslinto less attraction of investment
and aid in a competitive global market. At the edime, business within the country has
faced ever stiffer competition with the globalizatiof trade and capital market, and has
become less willing to tolerate the expenses askl associated with corruption. Such
corruptions are authored in foreign nations withitipians, leaders and diplomats of our
country. In post independence era, cross bordensdike jeep scandal 1948, Bofors
scandal 1980, Airbus scandal 1990, Hawala scan@86,1Common wealth game
2010,Vodavone tax evasion 2013, Agusta Westlammghpér deal scam 2013 etc are the
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some examples. The other recent high level coongtlike Securities scam of Harshad
Mehta 1992, Urea scam 1996, Telecom fraud 1996jéostam 1996 Satyam Computer
Services scandal 1996, Stock market scam 2001p2&ram scam 2010, Coalgate

Coal gate scam 2012, Saradha Group chit fund sda@h3 2tc are the some handful
example of domestic scams and scandals which basaihed the image of our country.
Our country has not able to acquire 50 marks inrugtion measurement tools,
transparency tools and other governance and dewelap indicators, which are
prerequisite for the overall development of a méti€orruption is not a serious concern
only for our country but at world wide it has takedevastated form of cancer.

At global level, United Nations Convention agai@strruption was adopted by the General
Assembly by resolution 58/4 of October 31, 2003 @rehtered into force on December
14, 2005. On May 12, 2011, our country became 1th&° country to ratify United
Nations Convention against Corruption. This ratifion is characterized as a reaffirmation
of the commitment of our country to fight againsistepidemic menace and to undertake
vigorously administrative legal reforms. In thigper, emphasis has been endeavored on
cross border corruptions which have occurred witle thexus of corrupt foreign
agency/dealers and with the ministers, diplomatsa@her representatives of our country.
In curbing such corruption transparency in the eaysof dealing such transaction and
accountability of our representatives will be effex. The impact of corruption can be
minimised to a certain extent by incorporating mamd more transparency into the
governmental official system. Transparency inclukiesping proper record and providing
prompt and speedy information on various deals maken by the concern
officials/politicians with foreign counterparts, gessary disclosure decentralization of
powers etc. Right to information Act 2005 has pded the necessary rights to all citizen
of this country to seek information from governnamstitutions/officials, is contributing
transparency in cross border corruptions. Accodlitialis another key requirement of
good governance. Governmental, non governmenttitutisns must be accountable to the
public, for their various functions performed orhbH of the country. Who is accountable
to whom, varies depending on whether decisiongtiorgs taken internal or external to an
organisation or institution. Accountability canrim enforced without transparency in the
system and rule of law. A detail focus on transpeyeand accountability in governance in
curbing cross border corruption is another key #&wediscuss in this paper.

Major Indian Cross Border Corruptions

Cross border corruption is caused by excessivdatigs and authorization requirements,
complicated taxes and licensing systems, mandapeshding programmes, lack of
competitive free markets, monopoly of certain goadd service providers by government
controlled institutions, bureaucracy, lack of péealfor corruption of public officials, and
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lack of transparent laws and proce$sétere few major cross border corruptions which
have rocked the Indian economy and society is worthention.

Jeep Scandal 1948

The history of corruption in post-Independence dnstiarts with the Jeep scandal in 1948.
VK Krishna Menon, the then High Commissioner faditnin London signed a deal with a
foreign firm worth Rs 80 lakh for jeeps for the i@a Army in Kashmir without observing
normal procedure. He ignored protocols and sigheddontract for the purchase of army
jeeps with a UK based firm. While most of the momeas paid up front for supply of 200
jeeps but only 155 jeeps landed, the then PrimasiinNehru forced the government to
accept them. Govind Ballabh Pant the then Home stniand the then Government of
Indian National Congress announced on September9®5, that the Jeep scandal case was
closed for judicial inquiry ignoring the demand tife opposition and the Inquiry
Committee led by Ananthsayanam Ayyangatr.

Bofors Scandal 1980

It was a major corruption scandal in India in tf#80s and 1990s, initiated by Congress
politicians and implicating the Prime Minister, Rafsandhi and several others who were
accused of receiving kickbacks from Bofors AB fonming a bid to supply India's 155
mm field howitzer. It was alleged that Ottavio Quatchi, who was close to the family of
Rajiv Gandhi, acted as a middleman in the dealrandived kickbacks of Rs 64 crore to
facilitate the deal from the Swedish firm BofordielTdeal for 400 Bofors guns was worth
$1.3 billion.

The scale of the corruption was far worse thanthay India had seen before and directly
led to the defeat of Gandhi's ruling Indian NatioGangress party in the November 1989
general elections. The Swedish company paid INR6#ion (US$12 million) in
kickbacks to top Indian politicians and key defemdficials. The case came into light
during Vishwanath Pratap Singh's tenure as defemoéster. On 5 February 2004, the
Delhi High Court quashed the charges of briberyirmgeRajiv Gandhf. On 16 January;
the Indian Supreme Court directed the Indian gawemt to ensure that Ottavio
Quattrocchi did not withdraw money from the two batcounts in London. The CBI, the
Indian federal law enforcement agency, on 23 Jgnd@06 admitted that roughly Rs
210 million, about US $4.6 million, in the two aces have already been withdrawn by
the accused. The British government released thdsflater.

However, on 16 January 2006, CBI claimed in ardaffit filed before the Supreme Court
that they were still pursuing extradition orders @uattrocchi. The Interpol, at the request
of the CBI, has a long-standing red corner notarrest Quattrocchi. Quattrocchi was
detained in Argentina on 6 February 2007, but thesof his detention was released by
the CBI only on 23 February. Quattrocchi was reddalsy Argentinian police. However,

his passport was impounded and he was not alloavéght’e the country. As there was no
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extradition treaty between India and Argentina, thse was presented in the Argentine
Supreme Court. The government of India lost theagliion case as the government of
India did not provide a key court order which wias basis of Quattrocchi's arrest. In the
aftermath, the government did not appeal this dmtibecause of delays in securing an
official English translation of the court's decisidA Delhi court provided temporary relief

for Quattrocchi from the case, for lack of suffitieevidence against him, on 4 March
2012. On 12th July 2013, Quattrochi died of a heagcktn Milan.

Despite the controversy the Bofors gun was useeheitely as the primary field artillery
during the Kargil war with Pakistan and gave India edge' against Pakistan according to
battlefield commanders.

It is important to mention here that after pasaid@5 years of long period no accused
were punished but most of the prominent accuseekgised though. This major scam has
been criticized by experts, social workers, pdiitiparties and people at large for the
manner in which it has handled. There was deldgdging first information report (FRI)
and in framing charge-sheet against accused byr&dntreau of intelligence (CBI). CBI
put up a very weak case for Quattrocchi's extramlifrom Argentina. Subsequently, no
appeal preferred against the verdict of lower cadrtArgentina because of delays in
securing an official English translation of the dtsudecision. This shows that there is no
effective machinery and lack of political will faompleting prompt investigation

Airbus Scandal 1990

Indian Airline's signing of the Rs.2,000 crore dedéh Airbus made by France instead of
Boeing caused a furore following the crash of arB2®- airliner. New planes were
grounded which caused Indian Airlines a weekly logRs 2.5 crore In March 1990
India’s Central Bureau of Investigation (CBI) filadirst information report (FIR). It was
investigating the allegations that Airbus had kdlidéghly placed public servants and
others to induce Indian Airlines (IA) to order #gcraft. There was allegation against Mr.
Rajiv Gandhi, who was also a former pilot. IAreeel an offer from Airbus
for A320 aircraft, a smaller and less expensivaa@lthan Boeing's 757. It required urgent
attention. Second, that in November 1984, the awviahinistry gave IA just three days to
appraise the offer for Mr. Gandhi's offlce

Much later, in 1990Indian Expressan Indian newspaper, reported a leaked manuscript
note which showed that Mr Gandhi had decided aeatimg on August 2nd 1985 that IA
“should go in for Airbus A320 aircraft”. In March986 state-owned IA had ordered 19
Airbus A320s, worth $952m, with an option for 12 neolater exercised. This was despite
the fact that, when IA set up a committee in 1988tommend replacement aircraft for its
ageing Boeing fleet, the A320 was not consideredt dmd not then been launched or
flown. With approval from the Indian government,thdd in July 1984 paid Boeing a
deposit for 12 Boeing 757s, large narrow-bodiedcraft. Several civil servants
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and IA officials were named in the FIR. One nameaorothe list was that of Rajiv Gandhi,
India's prime minister in 1984-89, who was assassthin May 1991. However the Delhi
High Court ruled out that the Indian governmentwtionot approve further purchases
from Airbus until the CBlI had obtained the informoat it wanted from the French

Governmerit

There is no progress by CBI in investigation evitargassing 12 years as Government of
France is not cooperating. This scandal is stilstegous to us who has received the
kickbacks. This also shows the importance of trarespcy and accountability in the public

governance in checks and balance in cross bordermptmns.

Hawala Scandal 1996

Another scam which defaced the politics of Indidlevala scam. This major scam to the
tune of $18 million bribery scandal, which camethie open in 1996, involved payments
allegedly received by country’s leading politiciaimsough hawala brokers Jain brothers.
From the list of those accused also included Lashtra Advani who was then the Leader
of Opposition. Other prominent political figures evtwere alleged to involve in this
scandal were V.C.Shukla, P Shiv Shankar, Sharadwaalram Jakher and Madan Lal
Khurana. Thus, for the first time in Indian polgjat gave a feeling of open loot all around
the public, involving all the major political playge being accused of having accepted
bribes and also alleged connections about payniieitg channeled to militant groups in
Kashmir. This scam was not investigated properlyCeyntral Bureau of Investigation so
leading into innocence of the leaders by the court.

Commonwealth game 2010 Scandal

The XIXth Commonwealth Games (CWG) is perhaps driedia's most well known scam
in which all Indians have been robbed in their hoifigis event was held in Delhi from
October 3-14, 2010 and Suresh Kalmadi was therohainf the Organizing Committee of
this event. Corruption, negligence and irregulesitin organizing this event has cost the
nation more than Rs 2,300 crore, according to é¢pent of Controller Auditor General of
India. It consisted of a number of corrupt dealoining overstated contracts. Kalmadi
was held main accused who also handed out Rs d4d contracts to Swiss Timing for its
timing equipment; the deal was inflated by Rs 986res. Less than 10 days before the
games, athletes were told to move into apartméwaiswere shabby and dilapidated. The
day after the conclusion of the Games, the IndiameBment announced the formation of
a special committee to probe the allegations ofuption and mismanagement against the
Organizing Committee. The probe committee will legl Iby former Comptroller and
Auditor General of India VK Shunglu. This probe wiasaddition to the Central Bureau of
Investigation, Enforcement Directorate, and Cenffigilance Commission investigations.
The probe committee is tasked with looking intd &spects of organizing and conducting”
the Games, and "to draw lessons from it." It wagigithree months to submit its report,
but the report was never publicly released. Mr.nikadi is currently out on bail. This scam
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was not investigated properly by investing agenoéssilted into huge loss of money and
also affect the image of the country. This scano dlghlighted how in the lack of
transparency and accountability, the investigataggncies of the country faced the
problems during their investigation.

lIl Role of Transparency and Accountability in Elimination of Cross Border

Corruption

In all above cross border corruption it is evidémat transparency in the system and
accountability of governmental officials is necegda curb such high level corruption and
to fix their liability. Accountability cannot be &rced without transparency in the system
and rule of law. In minimizing cross border cotiaps in India, transparency in the

system of dealing such transaction and accourttalili our representatives will be

effective. The impact of corruption can be minindige a certain extent by incorporating
more and more transparency into the governmentfialalfsystem.

According to Transparency International, “Transpayeis about shedding light on rules,
plans, processes and actions. It is knowing whw, lwehat, and how much. Transparency
ensures that public officials, civil servants, mgera, board members and businessmen act
visibly and understandably, and report on theiiva®s. And it means that the general
public can hold them to account. It is the sureay wf guarding against corruption, and
helps increase trust in the people and institutamsvhich our futures depend”.
Transparency includes keeping proper record andviging prompt and speedy
information on various deals undertaken by the eomofficials/politicians with foreign
counterparts, necessary disclosure, decentralizafipowers etc.

The following are the main parameters of cross @oobrruption which need attention of
our leaders either sitting in Government or in apian:

Bribes in the deal, allotment of tender in the ignedeals.

Embezzlement of public fund in such deals,

Theft of public money

Siphoning of the public or common resources integbe pocket

Money laundering

Non monetary bribes such as favours, services #éind g

R|ght to information Act 2005 has provided the reseey rights to all citizen of this
country to seek information from governmental ingidns/officials, is contributing
transparency in cross border corruptions.

oA wWNE

Role of Right to information Act 2005 in achievingransparency in the system
Dismantling the wall of secrecy, the Right of infation Act was passed in 2005 by the
parliament of the country which has been proving effective tool to curb the
corruption.Under various provisions of the Act, adiizen may request to provide
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information from a "public authority” (a body of @Garnment or "instrumentality of State")

which is required to reply expeditiously or withimirty days. The Act also requires every
public authority to computerise their records foidev dissemination and to pro-
actively publish certain categories of informatiso that the citizens need minimum
recourse to request for information formally. Thet Apecifies time limits for replying to

the request.

If the request has been made to the Public Infoom#&fficer (P1O), the reply is to
be given within 30 days of receipif the request has been made to an Assistant
Public Information Officer, the reply is to be givaithin 35 days of receifft

If the PIO transfers the request to another pudnlithority (better concerned with
the information requested), the time allowed tdyép30 days but computed from
the day after it is received by the PIO of the ¢faree authority.

Information concerning corruption and Human Righislations by scheduled
Security agencies (those listed in the Second Stded the Act) is to be provided
within 45 days but with the prior approval of therral Information Commission.
However, if life or liberty of any person is inveld, the PIO is expected to reply
within 48 hour§".

The time between the reply of the PIO and the tiaken to deposit the further fees for
information is excluded from the time allowed. diformation is not provided within this

period, it is treated as deemed refusal. Refusél @i without reasons may be ground for
appeal or complaint. Further, information not pdmd in the times prescribed is to be
provided free of charge. Appeal processes are dé&fmed. The Act also provides

exemption of disclosure of certain informatitnd hese are:-

1.

No

Information, disclosure of which would prejudicialaffect the sovereignty and
integrity of India, the security, "strategic, sdiéin or economic" interests of the
State, relation with foreign State or lead to ieient of an offense;

Information which has been expressly forbidden ¢opbblished by any court of
law or tribunal or the disclosure of which may ditnge contempt of court;
Information, the disclosure of which would causebieach of privilege of
Parliament or the State Legislature;

Information including commercial confidence, trad®crets or intellectual
property, the disclosure of which would harm thenpetitive position of a third
party, unless the competent authority is satisted larger public interest warrants
the disclosure of such information;

Information available to a person in his fiduciarglationship, unless the
competent authority is satisfied that the largebliguinterest warrants the
disclosure of such information;

Information received in confidence from foreign @avment;

Information, the disclosure of which would endantier life or physical safety of
any person or identify the source of informatiorassistance given in confidence
for law enforcement or security purposes;
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8. Information which would impede the process of inigegion or apprehension or
prosecution of offenders;

9. Cabinet papers including records of deliberatiohdhe Council of Ministers,
Secretaries and other officers;

10. Information which relates to personal informatitwe disclosure of which has no
relationship to any public activity or interest, which would cause unwarranted
invasion of the privacy of the individual (but it ialso provided that the
information which cannot be denied to the Parlianmera State Legislature shall
not be denied by this exemption.

Right to information guaranteed under the Righibformation Act, is not absolute in view
of section 3 of the Act, which provides that “sudtj the provisions of the Act all citizens
have the right to information”. Section 8(2) of tAet states that certain information are
exempted as stated above, from disclosure whicmeatrén the interest of the country as
mentioned in Official Secrets Act 1923. The impafctorruption can also be minimised to
a certain extent by incorporating transparency itite system. Transparency can be
achieved by deregulation of excessive regulatiirme were to categorize bribes, it could
be said that some bribes fall into the categoryimdurance fees to avoid unfavourable
treatment", other bribes fall into the categoryieferential treatment” and the remaining
ones "facilitate speedy processing”. The root caiseach lies in excessive and archaic
regulations. A major step towards transparency e to de-regulate procedures in the
system. With the fast development of informatiochtelogy, today people of any country
need expeditious information. If any organisatiemot able to provide information sought
within stipulated time frame then it is deemed ttis there is no transparency in the
organisation.

Information on various foreign deals to be discdsse the public arena but if it not
advisable on the security of the country then thmegst be discussed in the special sessions
of parliament or in separate meeting of the promtiineaders of both the side, ruling as
well opposition.

Removal of Language Barriers: Many foreign deadsiathe language of that country so
to make it meaningful this barrier has to be rendoased common English language should
be used so that there should not be any ambigugych deal.

Accountability is another key requirement for theygntion of cross border corruption.
Governmental, non governmental institutions musateountable to the public, for their

various functions performed on behalf of the couni¥ho is accountable to whom, varies
depending on whether decisions or actions takesnat or external to an organisation or
institution. Accountability makes the abuse of pcdil parties less likely, while at the same
time helping to empower governments to serve theé #mat democratically elected

governments are legitimately asked to pursue. ®presentatives of the people and
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administrators of the country must be answerahigHeir act so an effective legislation
was felt necessary. An effort has been done by Adameare, a social activist and his team
for effectively curb the corruption and proposed lakpal bill which has not yet been
passed by the upper house (Rajya Sabha).

Some Important Features of Jan Lokpal Bill

« There will be an institution called Lokpal at thentre and Lokayukta in each state
will be set up.

« The Lokpal shall work independently like the Judigi and no minister or
bureaucrat will be able to influence their inveatigns.

< The investigations of corruption cases shall begetad within one year and the
corrupt officer shall be sent to jail within twogrethrough speedy trail.

» The loss caused to the government shall be recd¥erm the offender at the time
of conviction.

- If any work of a citizen is not completed withinetiprescribed time limit in any
government office, Lokpal shall have power to imgpgnalty on the guilty
officer.

« The CVC, departmental vigilance and anti corruptlmanch of CBI shall be
merged into Lokpal.

« The Lokpal shall provide protection to whistle bkmin case of any corruption
and those who are victimizes for raising their eoagainst corruption.

Conclusion

With a booming economy in the 2000, it seemed lik#ia was on the fast track to
becoming a developed nation. However, recent slawilp has not only reigned in this
optimism, but it has also revealed just how ramggrvernment corruption is throughout
the country. Major cross border scandals and docssandals in the telecommunications
industry and the coal mining industry have comdigbt in the past year, rocking the
country and bringing the previous coalition goveemmunder serious criticism. Tens of
billions of dollars of taxpayer revenue have beasted as a result of such corruption, and
many fear this is only the tip of the iceberg. Samports suggest that as much as fifty
percent of government money intended for welfamgm@ms and subsidies ends up in the
pockets of politicians, bureaucrats, and infludrtiagsinessmen instead. With 600 million
people living in poverty, 300 million living withdwelectricity and 65 percent of the entire
population under thirty-five years of age, mostheiit any marketable skills, India cannot
afford to waste any of its resources if it wantsnprove the welfare of its citizens. While
corruption scandals have made the headlines ima Iratiently, the black money problem
issues have been deeply entrenched in the buréauaral political system for decades.
Politicians and bureaucrats in India have amassgetat deal of private wealth, much of
which is black — deposited, untaxed, in overseas@us. This results in a significant loss
of revenue for India, with some estimates reporibgut $419 billion in taxable income
and profits being laundered out of the country aber past decade. This loss of revenue
stems largely from a treaty India has with Maustilfindians can deposit funds in
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Mauritius bank accounts tax free, allowing poldits to ‘round trip’ their money — it
comes back into India as white money through fak@jepts or to fund their election
campaigns. As a result, this tiny island has bectmd&’s largest financier; hence this
believes should signal a major red flag that cdiompis taking place. In fact, last year,
facing mounting international pressure, the Indiaernment adopted a tax code that will
close this loophole for untaxed overseas depoditsle this reform is encouraging, the
new tax code was supposed to be implemented in, 20it3it has already been pushed
back to 2014, which means India will continue tedsizable amounts of revenue for at
least another year.

Transparency in the system and accountability afegumental officials is necessary to
curb cross border corruption and to fix theibiiigy. Accountability cannot be enforced

without transparency in the system and rule of ladight to information Act should be

strengthened if we want transparency in the systadependent committees are to be
formed, every time, for all foreign deals to samige. In forming such committee the
leader of opposition parties to be included. Punistis as per the Prevention of
Corruption Act are to be strictly awarded to thdsgeaucrats who are involved in such
corruption. The Supreme Court of India is very @mss and punished many political

leaders and bureaucrats, found guilty of corruptidaw, Jan Lokpal Bill has also been
passed by the Parliament which will facilitate t@yent cross border corruptions to a
certain extent by incorporating more and more frarency into the governmental official

system.
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Cruelty Against Husband

Dharam Deshna*

Introduction

The payment of a dowry gift, often financial, hdemag history in many parts of the world.
In India, the payment of a dowry has been prohibgmce 1961 under Indian civil law.
Subsequently, Sections 304B and 498A of the In&anal Code were enacted, making it
easier for the wife to seek redress from harassimetite husband's famify.

Every law has its backside. People often tend guga laws to satisfy their personal needs
while ignoring the main purpose for which the lavmssvenacted. Now a days, the laws
which were enacted to prevent the interest of woawras a strong weapon of harassment
and cruelty against men. Though it is the women Wwaee always been subjected to be
tortured and harassed by the husband and relativést saying this will not be proper as
cases of torture and harassment against the huslyaihé wife is increasing day by day
Freedoms of education, job opportunities, econdandependence and social attitude have
brought tremendous change in the status of womée Halance of scale has tilted
reversely in favour of women bailable in natureisltindeed a misfortune that the law
which was enacted to protect the interest of aqudar group of people is now being used
by the same group of people in a fallacious marwemen often use the backing of law
as a tool to satisfy their personal hatred towdhds husband and his family members.
This paper is a humble attempt to find out whatats/omissions amounts to cruelty. How
women use the loopholes in law to work for theirnobenefit? Authors also intend to
explore and find out reason as to why such pra&igecreasing day by day with the aid of
recent case laws. Towards the end authors ainmdodiit possible suggestions in order to
deal with the issu@.

Meaning of Cruelty

The concept of cruelty has varied from time to tiplace to place and from individual to
individual. The cruelty alleged may largely deparmmbn the type of life the parties are
accustomed to or their economic and social condtitheir cultural and human values to
which attaches importanaénita Saxena vs. Pankaj PandftWhat may amount to cruelty
in one case may not amount to cruelty in anothee cMental cruelty broadly means;
when either party causes mental pain, agony oesoff of such a magnitude that it severs
the bond between the wife and husband. In othedsyahe party who has committed
wrong is not expected to live with the other p8tyHanumantha Rao vs. S.Ramanii,

* Assistant Professor IIMT & School of law (GGSIP tversity) Delhi.
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Though it is the duty of the court to decide theechased on facts and circumstances but
what amounts to cruelty is an important aspect esise of Laws by the wife against
husband in society is growing day by day and mggiaeently some Indian Urban
educated women have turned the tables and are tisbsg laws as weapon to unleash
personal vendetta on their husbands and innocltives and there are certain grounds on
which cruelty against husband can be proved:

* Misuse of Dowry Laws, Domestic Violence Act and ¢Sd98-A’ of IPC by wife
against husband and in-laws of husband throughirigdglse complaints.

« Desertion by wife which means wife deliberatelyeimding for separation and to
bring cohabitation permanently to an end.

* Adultery by the wife means wife having sexual nelaship with some other
person during the lifetime of marriage and therestiue strict law to punish wife
who has committed adultery.

« Wife opting out for second marriage without applyfor the divorce proceedings.

« Threatening to leave husband’s home and threairtorit suicide by the wife.

e Cruel behavior of wife where wife tearing the shiftthe husband, refusing to
cook food properly or on time and breaking of thengalsutra in the presence of
husband’s relatives.

e Abusing and accusing husband by way of insultingresence of in-laws and in
some cases wife abusing husband in front of offta# members.

« Wife refusing to have sex with husband without anfficient reasons which can
be considered as a ground of cruelty and husbaméilea divorce petition.

e Lowering reputation of the husband by using demagyatvords in presence of
family members and elders

* Lodging FIR against husband and in-laws which b Iproved as false report.

Grounds for Cruelty

When wife- humiliating her husband in the preseoicéamily members and friends as in
the case oKrishna Banerjee vs. Bhanu Bikash BandyopadhStaunting her husband on
his physical incapabilities. Denying him accesglysical relationship, Wife opting out
for second marriage without applying for the divonoroceedings, deliberately wearing
clothes which her husband dislikes, neglect, Extaaiital affairs of wife can also be a
ground of cruelty against the husband, coldnedsrault, threatening to commit suicide,
keeping husband outside the door of house, Crue\ier of wife where wife tearing the
shirt of the husband, refusing to cook food propemt on time and breaking of the
mangalsutra in the presence of husband’s relatwsising her parent's family off and on
against her husband' swishes, undergoing an abaféispite her husband asking her not to
do so, refusing to do household work, complainmfusband's employer, disobedience. In
other words, the party who has committed wrongds expected to live with the other
party S.Hanumantha Rao vs. S. RamarfMaking false allegations by wife against the
husband amounts to mental cruelty. In order to wemsate marriage, ordinary and
complete sexual intercourse must take pl&ealivada Venkateswararao vs. Gudivada



Pagell7 Journal of Legal StudjdSSN 2321-1059, Vol. 2, Issue II, July 2014

Nagamari Marriage would be avoided or dissolved on the gecbof impotence if it is
established that at the time of marriage eitheruspowas incapable of effecting the
consummation, either due to structural defect ie trgans of generation rendering
complete sexual intercourse impracticable or dusbtoe other causeéicts of commission

by a woman in filing a criminal complaint againstrthusband and his relatives resulting in
the husband being in distress in jail constitutentalecruelty to him and, therefore, he is
entitled to get the relief of divorce, the MadraghdCourt has held the that cruelty would
normally consist not of harmful acts but of injurgoreproaches, complaints, accusations or
taunts. It should be established that one parthenmarriage, ignoring consequences, had
misbehaved, which the other party could not be=dalipon to endure, and that misconduct
had caused injury to health or a reasonable appsére of such injury K. T.
Sangameswaran, Man granted divorce on groundsieftgr®

Section 498A of I.P.C. and Its Mis-Use

Initially section 498A came into existence in order protect women from dowry

harassment and domestic violence. But presentyin$tances of misuse of this provision
have become a daily phenomenon. It is no wonddr3bgareme Court in the landmark
case ofSushil Kumar Sharma vs. Union of Indid has condemned 498A as ‘Legal
Terrorism’. Since cruelty is a ground for divorcader section 13 (1) (ia) of Hindu

marriage Act, 1955. Wife often use this provisiamsrder to threaten husband .According
to the information received from the Hon’ble Higlowgts (during the year 2011), 3,
40,555 cases under Section 498-A IPC were pendaddrt various courts towards the end
of 2010. There were as many as 9, 38,809 accusplicated in these cases excluding
Punjab and Haryana courts (243rd report of Law c@sion on section 498A of IPC).This

data makes it crystal clear that day by day thélpro is getting more severe

Bureau data show Since 2007, around 2.5 lakh wamaee been arrested under Section
498A of the Indian Penal Code, which deals witheltyuto a married woman by her
husband and his relatives. This comes to an averageer 40,000 arrests of women per
year under the section more than under any ottminal law section .According to the
crime bureau’s latest report, around 2.1 lakh womeme arrested in 2011. Of these
arrests, those under 498A accounted for 47,9524 2er cent, and those under Section
304B (dowry deaths) for another 5,031 or 2.37 ert,cfor a combined tally of about 25
per cent. Most 498A arrests are related to dowrgdsament Lawyers say that the women
arrested under this section, which is non-bailahte, mostly sisters and mothers of the
accused husband.

Legislative Approach
e« The Hindu Marriage Act, 1955: Under section 13 d¢feTHindu marriage act,
cruelty is a ground for divorce.
» Section 27 of The Special Marriage Act, 1954, piesi for 12 grounds for
divorce. One of them is cruelty.
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e Section 2 of The Dissolution of Muslim MarriagestA1939 also provides for
dissolution of the marriage on the ground of cruelt

e Section 32 of The Parsi Marriage and Divorce A8B4@, provides for 11 grounds
for divorce. One of them is cruelty.

» Section 10 of The Indian Divorce Act, 1869, prowder 7 grounds of dissolution
of marriage of Christians. One of them is adultypled with cruelty

Conclusion and Suggestion

Women NGOs should not serve as a catalyst to pmifneblous complaints rather they
should fight against false complaints. Trivial reast should be dealt in trivial manner.
Wife and their relatives should be made aware efctnsequences of their act .It has been
observed that, during the pendency of the case diteler section 498A, husband and their
relatives are forced to come to court in order ébedd their case. In the process, even
though final verdict is in favour of husband, thental and financial agony suffered during
the entire proceeding is also a matter of cond8ynnow it is clear that the law is tilted
towards women. In order to combat with the preseenhario, law should be made gender
neutral. In addition to this, penalty should algodiven for making false accusation. It is
rightly said that the significance of the courtisedtive goes beyond what happens to
Section 498A. It marks a conceptual shift, a tumayafrom the culture where women were
seen only as victims who were incapable of levefaige allegations. The conception of
women as the silent suffering sort who could do wmng has influenced the
administration of justice in both open and subtlaysv The assumption of women's
innocence is apparent in laws devised to deal veife and other crimes against women
where the presumption of innocence is not availablihe accused (Amend dowry law to
stop its misuse, SC tells govt, Aug 17, 2010, TheeB of India).

Suggestion

The Malimath committee in 2003 proposed that Sacd88A be made bailable and
compoundablé’. In August 2010, the Supreme Court asked the Govent of India to
amend the Dowry Laws to prevent their mistiseJanuary 2012, the Law Commission of
India, after a review recommended dilution of atdinvry law (Section 498-A).In its latest
recommendation to the law ministry, the commisdi@aded by Justice PV Reddi, has
recommended to the government to make Section 488tAe Indian Penal Code (IPC),
which deals with harassment for dowry and crualtg tvoman in her matrimonial home, a
compoundable offenéeHindustan Times. 2011-02-28. The commission daéddffence
should be allowed to be made compoundable providedvomen is facing no external
pressur€ This means that those who would be booked in casdsr this section would
find it easier to get batf Hence, focus should also be on speedy and proisposhl of
the cases. For this some amendments should beHtroug force which specifies time-
period for the same. Unless required, husband dhool unnecessarily be burdened to
show physical presence. Further, some conceptddshe made clear in order to do away
with ambiguity. A strict law need to be passed by parliament for saving the institution
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of marriage and to punish those women who aredriormisguide the court by filing false

reports just to make the life of men miserable gmstice should not only be done but
manifestly and undoubtedly be seen to be done Jinthe amendments introduced in the
penal code are with the laudable object of eraidigahe evil of Dowry, such provisions

cannot be allowed to be misused by the parentshencelatives of a psychopath wife who
may have chosen to end her life for reason whicl beamany other than cruelty. The
glaring reality cannot be ignored that the ughynttef false implications in view to harass
and blackmail an innocent spouse and his relatikestrict law need to be passed by the
parliament for saving the institution of marriageldo punish those women who are trying
to misguide the court by filing false reports jastmake the life of men miserable and
‘justice should not only be done but manifestly andoubtedly be seen to be dorté’1
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Dimensions of the Right to Development as a Humanight: A
Review of the Convention on the Rights of Personsitiv
Disabilities
Ms. Sangeetha Abraham

Persons with disabilities are still often ‘invigibin society, either segregated or simply
ignored as passive objects of charity. They ardedetheir rights to be included in the
general school system, to be employed, to livepeddently in the community, to move
freely, to vote, to participate in sport and culuactivities, to enjoy social protection, to
live in an accessible built and technological emwinent, to access justice, to enjoy
freedom to choose medical treatments and to ergelyfinto legal commitments such as
buying and selling property. It is in this contekat, The Convention on the Rights of
Persons with Disabilities yields its significanoeb®ing the first human rights treaty of the
third millennium. It is also the only UN human righinstrument with an explicit
sustainable development dimension. It became ortaeomost quickly supported human
rights instrument in history, with strong suppadm all regional groups.155 States signed
the Convention upon its opening in 2007 and 126Statified it within its first five years.
The Convention on the Rights of Persons with Diges is an international human rights
treaty of the United Nations intended to protea tights and dignity of persons with
disabilities. Parties to the Convention are requie promote, protect, and ensure the full
enjoyment of human rights by persons with disdbgitand ensure that they enjoy full
equality under the law. The Convention has sen&dha major catalyst in the global
movement from viewing persons with disabilitiesodgects of charity, medical treatment
and social protection towards viewing them as &t equal members of society with
necessary human rights.

The text which was adopted by the United Natioesiéal Assembly on 13 December
2006 and opened for signature on 30 March 2007¢edato force on 3 May 2008As of
October 2013, it has 158 signatories and 138 gaineluding the European Union (which
ratified it on 23 December 2010 to the extent rasplities of the member states were
transferred to the European Unidn)lhe United States Senate failed to ratify the
Convention on December 3, 2012, as ratificatioreirexd just 61 of the 67 votes (2/3 of
the Senate) required for ratificatidihe Convention is monitored by the Committee on
the Rights of Persons with Disabilities.

* Assistant Professor, IIMT& School of Law, New Digil
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Genesis

1981 to 1992 was the UN "Decade of Disabled Pefsdnsl987, a global meeting of
experts to review progress recommended that theGdNeral Assembly should draft an
international convention on the elimination of distgnation against persons with
disabilities. Draft convention outlines were propddy Italy and subsequently Sweden,
but no consensus was reached. Many governmentsepatives argued that existing
human rights documents were sufficient. Instead;eampulsory "Standard Rules on the
Equalisation of Opportunities for Persons with Difaes" were adopted by the General
Assembly in 1993. In 2000, leaders of five inteioradl disability NGOs issued a
declaration, calling on all governments to suporConvention. In 2001, the General
Assembly, following a proposal by Mexico, estaldidran Ad Hoc Committee to consider
proposals for a comprehensive and integral Conwertth promote and protect the rights
and dignity of persons with disabilities, based amolistic approactDisability rights
organisations, including the International Disdbpildlliance as coordinator of an ad hoc
International Disability Caucus, participated aelyin the drafting process, in particular
seeking a role for disabled people and their osggdinns in the implementation and
monitoring of what became the Conventron.

The Various Provisions of the Convention

The Convention follows the civil law tradition, Wwita preamble, in which the principle that
“all human rights are universal, indivisible, irdependent and interrelated” of Vienna
Declaration and Programme of Action is cited, foka by 50 articles. Unlike many UN
covenants and conventions, it is not formally ddddnto parts.

Article 1 defines the purpose of the Conventiontcapromote, protect and ensure the full
and equal enjoyment of all human rights and funddaléreedoms by all persons with
disabilities, and to promote respect for their neme¢ dignity. Articles 2 and 3 provide
definitions and general principles including comiation, reasonable accommodation
and universal design.

Articles 4-32 define the rights of persons withathisities and the obligations of states
parties towards them. Many of these mirror rigtifsraed in other UN conventions such
as the International Covenant on Civil and PolitiBéghts, International Covenant on
Economic, Social and Cultural Rights or the Conienfgainst Torture, but with specific

obligations ensuring that they can be fully realibg persons with disabilities.

Rights specific to this convention include the tgho accessibility including the

information technology, the rights to live indepently and be included in the community
(Article 19), to personal mobility (article 20), thiitation and rehabilitation (Article 26),

and to participation in political and public lifeultural life, recreation and sport (Articles
29 and 30).
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In addition, parties to the Convention must raisaraness of the human rights of persons
with disabilities (Article 8), and ensure accessdads, buildings, and information (Article
9). Articles 33—-39 govern reporting and monitorisfgthe convention by national human
rights institutions (Article 33) and Committee dretRights of Persons with Disabilities
(Article 34). Articles 40-50 govern ratificationntey into force, and amendment of the
Convention. Article 49 also requires that the Guoriion be available in accessible
formats.

Guiding principles of the Convention
There are eight guiding principles that underlie @onvention:

(i) Respect for inherent dignity, individual autonomgluding the freedom to make one's
own choices, and independence of persons.

(i) Non-discrimination.

(i) Full and effective participation and inclusion oceety.

(iv) Respect for difference and acceptance of persotis disabilities as part of human
diversity and humanity.

(v) Equality of opportunity.

(vi) Accessibility.

(vii)  Equality between men and women

(viii)  Respect for the evolving capacities of childrerhvdisabilities and respect for the
right of children with disabilities to preserve ithielentities

Major Dimensions of the Right to development of théisabled under the Convention

1. Definition of disability and the Principle of "reasonable accommodation”
The Convention adopts a social model of disabilityd defines disability as including
those who have long-term physical, mental, intéliacor sensory impairments which in
interaction with various barriers may hinder tHeil and effective participation in society
on an equal basis with others.
The Convention defines "reasonable accommodationet "necessary and appropriate
modification and adjustments not imposing a disprbpnate or undue burden, where
needed in a particular case, to ensure to persithgligabilities the enjoyment or exercise
on an equal basis with others of all human rigint$ fundamental freedoms" at Article 2
and demands all aspects of life including inclusdecation.

2. Prevention of discrimination
Article 8 of Convention stresses the awarenesinpite foster respect for the rights and
dignity against discrimination: To raise awarends®ughout society, including at the



Pagel123 Ms. Sangeetha Abraham

family level, regarding persons with disabilities)d to foster respect for the rights and
dignity of persons with disabilities.

To combat stereotypes, prejudices and harmful igesctrelating to persons with
disabilities, including those based on sex and ageall areas of life. To promote
awareness of the capacities and contributions rsiops with disabilities.

Initiating and maintaining effective public awaresaecampaigns designed: (i) to nurture
receptiveness to the rights of persons with digagsl (ii) to promote positive perceptions
and greater social awareness towards persons igdbilities. (iii) to promote recognition
of the skills, merits and abilities of persons wilisabilities, and of their contributions to
workplace and the labour market. Encouraging ajlans of the mass media to portray
persons with disabilities in a manner consistenthwihe purpose of the present
Convention. Promoting awareness-training progranmgarding persons with disabilities
and the rights of persons with disabilities.

3. Accessibility
The Convention stresses that persons with disakilghould be able to live independently
and participate fully in all aspects of life. Taglend, States Parties should take appropriate
measures to ensure that persons with disabilia@e laccess: to the physical environment,
to transportation, to information and communicadigachnology, to other facilities and
services open or provided to the public.

4. Situations of risk and humanitarian emergency
Article 11 of the Convention affirms that Statestiea shall take, in accordance with their
obligations under international law, including imational humanitarian law and
international human rights law, all necessary messsto ensure the protection and safety
of persons with disabilities in situations of arnmahflict, humanitarian emergencies and
the occurrence of natural disaster.

5. Recognition before the law and legal capacity
Article 12 of the Convention affirms the equal rgoition before law and legal capacity of
the persons with disabilities. States Parties shaglaffirm that persons with disabilities
have the right to recognition everywhere as a pebgdore the law; recognize that persons
with disabilities enjoy legal capacity on an eqgbakis with others in all aspects of life;
take appropriate measures to provide access bgrevdth disabilities to the support they
may require in exercising their legal capacity;wasthat all measures that relate to the
exercise of legal capacity provide for appropreate effective safeguards to prevent abuse
in accordance with international human rights I&uch safeguards shall ensure that
measures relating to the exercise of legal capae#pect the rights, will and preferences
of the person, are free of conflict of interest amtlue influence, are proportional and
tailored to the person's circumstance, apply ferdhortest time possible and are subject to
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regular review by a competent, independent and riti@bauthority or judicial body. The
safeguards shall be proportional to the degreehichwsuch measures affect the person's
rights and interests.

6. Access to justice
Article 13 of the Convention affirms the effectiaecess to justice for persons with
disabilities, stating that: States parties shafluea effective access to justice for persons
with disabilities on an equal basis with othersgluding through the provision of
procedural and age-appropriate accommodationsder ¢o facilitate their effective role as
a direct and indirect participants, including asnesses, in all legal proceeding, including
at investigative and other preliminary stages.
In order to help to ensure effective access tadedior persons with disabilities, states
Parties shall promote appropriate training for ¢hemrking in the field of administration
of justice, including police and prison staff. THisticle together with the Article 12 is
cited by the "Handbook on prisoners with speciads® by United Nations Office on
Drugs and Crime.

7. Right to education
The Convention states that persons with disatslisould be guaranteed the right to
inclusive education at all levels, regardless &, agthout discrimination and on the basis
of equal opportunity. States Parties should engume children with disabilities are not
excluded from free and compulsory primary educatiorirom secondary education;
Adults with disabilities have access to generalasr education, vocational training, adult
education and lifelong learning; persons with digig#s receive the necessary support,
within the general education system, to facilitdteir effective education; and effective
individualized support measures are put in placem@ximize academic and social
development. States Parties should take appropme@sures, such as: endorsing the
learning of Braille, alternative script, augmentatiand alternative modes, means and
formats of communication and orientation and mop#kills, and facilitating peer support
and mentoring; supporting the learning of sign lage and promoting the linguistic
identity of the deaf community; advocating that @mtion of persons, particularly children,
who are blind and/or deaf, is delivered in the mmmbropriate languages and means of
communication for the individual; and employing deers, including teachers with
disabilities, who are qualified in sign languaged/an Braille, and to train education
professionals and staff about disability awarenesg, of augmentative and alternative
modes and formats of communication, and educatiechhiques and materials to support
persons with disabilities.

8. Right to health
Article 25 specifies that "persons with disabiltirave the right to the enjoyment of the
highest attainable standard of health without disicrlation on the basis of disability."
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9. Protecting the integrity of the person
Article 17 of the Convention states that every perwith disabilities has a right to respect
for his or her physical and mental integrity onegual basis with others.

10. Right to Family
Article 23 of the Convention prohibits compulsongrdization of disabled perschand
guarantees their right to adopt children.

11. Habilitation and Rehabilitation
Article 26 of the Convention affirms that "Statesrties shall take effective and
appropriate measures, including through peer stipjsoenable persons with disabilities to
attain and maintain maximum independence, full masmental, social and vocational
ability, and full inclusion and patrticipation inl aispects of life. To that end, States Parties
shall organize, strengthen and extend comprehenkatglitation and rehabilitation
services and programmes, particularly in the acédsealth, employment, education and
social services, in such a way that these senacesprogrammes: Begin at the earliest
possible stage and are based on the multidiscigliassessment of individual needs and
strengths; Support participation and inclusionh@ tcommunity and all aspects of society,
are voluntary, and are available to persons withldlities as close as possible to their own
communities, including in rural areas. States ParShall promote the development of
initial and continuing training for professionalsdastaff working in habilitation and
rehabilitation service. States Parties shall prentbe availability, knowledge and use of
assistive devices and technologies, designed f®mops with disabilities, as they relate to
habilitation and rehabilitation.

12. Participation rights

The Convention on the Right of Persons with Distidd recognised that "disability results
from the interaction between persons with impainmemd attitudinal and environmental
barriers that hinders their full and effective papation in society on an equal basis with
others" and that "persons with disabilities corgirta face barriers in their participation as
equal members of society." The Convention maketcgaation of the disabled one of its
principles, stating "The principles of the pres@ainvention shall be:...Full and effective
participation and inclusion in society", subseqlyelenshrining the right of disabled to
participate fully and equally in the community, edtion, all aspect of life (in the context
of habilitation and rehabilitation), political apdiblic life, cultural life, leisure and spofts.
States Parties should take appropriate measureasuch

To enables persons with disabilities to have theodpnity to develop and utilize their
creative, artistic and intellectual potential, oy for their own benefit, but also for the
enrichment of society.
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In accordance with international law, to ensure thav protecting intellectual property
rights do not constitute an unreasonable or disodtary barrier to access by persons with
disabilities to cultural materials. So that perswiith disabilities should be entitled, on an
equal basis with others, to recognition and suppbtheir specific cultural and linguistic
identity, including sign languages and deaf culture

13. Work and employment
Article 27 requires that States Parties recogrimeright of persons with disabilities to
work, on an equal basis of others. This includesridpht to the opportunity to gain a living
by work freely chosen or accepted in a labour maakel work environment that is open,
inclusive and accessible to persons with disapditiAnd that States Parties shall safeguard
and promote the realization of the right to workcluding for those who acquire a
disability during the course of employment, by tekappropriate steps, including through
legislation, to inter alia: Prohibit discriminati@m the basis of disability with regard to all
matters concerning all forms of employment, cordimee of employment, career
advancement and safe and healthy working condijtiBngtect the rights of persons with
disabilities, on an equal basis with others, ta jaisd favourable conditions of work,
including equal opportunities and equal remunenafar work of equal value, safe and
healthy working conditions, including protectiorodn harassment, and the redress of
grievances; Ensure that persons with disabilitiesadle to exercise their labour and trade
union rights on an equal basis with others; Engi#esons with disabilities to have
effective access to general technical and vocdtignaance programmes, placement
services and vocational and continuing trainingynkoste employment opportunities and
career advancement for persons with disabilitihénlabour market, as well as assistance
in finding, obtaining, maintaining and returningegmployment; Promote opportunities for
self-employment, entrepreneurship, the developrokoboperative and starting one's own
business. Ensure that reasonable accommodatianvigled to persons with disabilities in
the workplace. Promote the acquisition by persoitls disabilities of work experience in
the open labour market. Promote vocational andegeibnal rehabilitation, job retention
and return-to-work programmes for persons with lulgges. States Parties shall ensure
that persons with disabilities are not held in stgvor in servitude, and are protected, on
an equal basis with others, from forced or compyl&bour.

14. Adequate standard of living and social protection
Article 28 requires that States Parties recogrheeright of persons with disabilities to an
adequate standard of living for themselves and tfamilies, including adequate food,
clothing and housing, and to the continuous impmoset of living conditions, and shall
take appropriate steps to safeguard and promoteetiezation of these rights without
discrimination on the basis of disability.
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States Parties recognize the right of persons ai#hbilities to social protection and to the
enjoyment of that rights without discrimination te basis of disability, and shall take
appropriate steps to safeguard and promote thezagah of the rights, including
measures;

To ensure equal access by persons with disabititiesean water and to ensure access to
appropriate and affordable services, devices aheéroassistance for disability-related
needs.

To ensure access by persons with disabilities, antiqular women and girls with
disabilities and older persons with disabilities, social protection programmes and
poverty reduction programmes.

To ensure access by persons with disabilities &ed families living in situations of
poverty to assistance from the State with disabillated expenses, including adequate
training, counselling, financial assistance anditescare. To ensure access by persons
with disabilities to public housing programmes. dmsure equal access by persons with
disabilities to retirement benefits and programmes.

15. Right to vote
ISG Top Voter is a machine designed specificallpeaised by voters with disabilities.
Article 29 requires that all Contracting Statest@cb "the right of persons with disabilities
to vote by secret ballot in elections and publiemendums™’According to this provision,
each Contracting State should provide for votingigmgent which would enable disabled
voters to vote independently and secretly. Some odesies, e.g., the US, Japan,
Netherlands, Slovenia, Albania or India allow disdbvoters to use electronic voting
machines or electronic aides which help disablaérgoto fill the paper ballot. In others,
among them Azerbaijan, Kosovo, Canada, Ghana, iktegdom, and most of African
and Asian countries, visually impaired voters cae ballots in Braille or paper ballot
templates. Many of these and also some other dewiest Chile for example, use
adjustable desks so that voters on wheelchairgpproach them. Some democracies only
allow another person to cast a ballot for the blimddisabled voter. Such arrangement,
however, does not assure secrecy of the ballot.

Article 29 also requires that Contracting Statesues "that voting procedures, facilities
and materials are appropriate, accessible and wasynderstand and use." In some
democracies, i.e. Sweden and the US, all the gofilaces already are fully accessible for
disabled voters.

16. Reservations
A number of parties have made reservations andpirgtive declarations to their
application of the Conventidtas can be seen under: Australia does not condstf i
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bound to stop forcibly medicating those labeled takgnill. (b) El Salvador accepts the
Convention to the extent that it is compatible withconstitution. (c) Malta interprets the
right to health in Article 25 of the Conventionrast implying any right to abortion. It also
reserves the right to continue to apply its ownctede laws around accessibility and
assistance.(d) Mauritius does not consider itsalirid by the Article 11 obligation to take
all necessary measures to protect people with idliges during natural disasters, armed
conflict or humanitarian emergencies, unless péeghiby domestic legislation.(e) The
Netherlands interprets the right to life in Articdd® within the framework of its domestic
laws. It also interprets Article 25(f), which bahe discriminatory denial of health care, as
permitting a person to refuse medical treatmentjuging food or fluids. (f) Poland
interprets Articles 23 and 25 as not conferring aight to abortion. (g) The United
Kingdom has reservations relating to the right doiaation, immigration, service in the
armed forces and an aspect of social security law.

In addition to the above Convention there is aniddpi Protocol to the Convention on the
Rights of Persons with Disabilities which allows ffarties to recognise the competence of
the Committee on the Rights of Persons with Di##sl to consider complaints from
individuals™ The text is based heavily on the Optional Protéedhe Convention on the
Elimination of All Forms of Discrimination againgfomen. The Optional Protocol entered
into force with the Convention on 3 May 2008. AsSaiptember 2012, it has 92 signatories
and 78 partie§ Also relevant would be to mention The Committeetbe Rights of
Persons with Disabilities which is a body of hunmayits experts tasked with monitoring
the implementation of the Convention and which @iaof 18 membery.

The efforts taken for the betterment of the positaf the disabled by the different
International Conventions and the National Policissto ensure that the so called
vulnerable category of persons find some meaninthér existence and realise the full
essence of the Right to Life which is the greabéstll human Rights conferred. Relevant
thus would be to quote the former UN Special Rajguoron the Standard Rules, Bengt
Lindgvist, who said:

“The blind have never demanded to be able to eRjembrandt’s paintings, since we know that we
cannot see them. But we do demand to be able tbtheasame newspapers as others read, because
that is possible. And if we do not get to do than, this would be a huge violation of our so edll
human rights.”
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U.N. Security Council Resolutions Introduction

Ashalika Pandey*

The resolutions of the Security Council are binduppn the Members. This is evident
from the Article 25 of the&Charter which provides that tiMembers of the United Nations
agree to accept and carry out the decisions ofS&eurity Council in accordance with the
present chartet

There is no controversy in respect of binding dffetcthe resolutions of the Security
Council relating to the enforcement measures u@te¥Il of the Charter. But there is
some controversy in respect of the binding charaiftéhe other decisions of the Security
Council, especially those made under the provisairthe charter relating to international
disputes and dangerous situations. In its advisopyion concerning thelLegal
Consequences for States of the Continued PresdnBeuth Africa in Namibia (South-
West-Africa). Notwithstanding Security Council Resolution 276{@$, the International
Court of Justice laid these doubts to rest.

The World Court observed: “It has been contendad Article 25 of the Charter applies
only to enforcement measures adopted under Choftie charter. It has not possible to
find in the Charter any support for this viedticle 25 is not confined to decisions in
regards to enforcement action but applies to ‘teeision of the Security Council’ adopted
in accordance with the CharteMoreover, that Article is placed, not in Ch. Vhut
immediately after Article 24 in that Part of theaCter which deals with the functions and
powers of the Security Council. If Article 25 haefarence solely to decisions of the
Security Council concerning enforcement actionseurftticle 41 and 42 of the Charter,
that is to say, if it were only such decisions whitad binding effect, then Article 25
would be superfluous, since the effect is secuyedrticle 48 and 49 of the Charter”.

But it should be observed that the controversydke scope of Article 25 persists, at least
in the attitudes of several States, and that thprhaview in the Namibia Advisory
opinion has not been accepted as a definite dispbfiae issue.

Chapter VI and VII of the UN Charter
There are two chapters (Ch. VI and VII) which aspezially relevant to understand the
resolutions passed by Security Council.

* Research Scholar, Department of Law, UniversitiyAllahabad, Allahabad.
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Security Council Resolutions under Chapter VI:

A United Nations Security Council resolution is Bl Wesolution adopted by the fifteen
members of the Security Council; the UN body chdrgéth "primary responsibility for
the maintenance of international peace and seturity

The UN Charter specifies (in Article 27) that a ftraesolution on “non-procedural

matters” is adopted if nine or more of the fifte€@ouncil members vote for the resolution,
and if it is notvetoed by any of the five permanemembers. Draft resolutions on
"procedural matters" can be adopted on the basiano&ffirmative vote by any nine

Council members. Chapter VI authorises the Sec@idyncil to issue recommendations
but does not give it power to make binding resohs?

Resolutions the Security Council adopts under Gyt are intended to be followed and
implemented via negotiated settlements between ecord parties.One of the UN
resolutions adopted under Chapter VI of the UN @drars Resolution 242, adopted in
1967 after the Six-Day War.t calls on Israel and its Arab neighbours to atabe
resolution through negotiation, arbitration and abation. Under Chapter VI of the UN
Charter, the recommendations of UN Resolution 24@not be imposed on the parties
concerned, as Arab leaders often argue. In faettitle of Chapter VI also offers a clue to
its nature, for it deals with “Pacific Resolutiohisputes.”

Security Council Resolutions under Chapter VII:

In contrast, resolutions adopted by the Securibyir@il under Chapter VIl invest the
Security Council with power to issue stringent fegons that require nations to comply
with the terms set forth in the resolution. Thiavles no room to negotiate a settlement
with the affected parties. Thus, Chapter VIl degith “Threats to Peace, Breaches of the
Peace and Acts of Aggression.” When Iraq invaded/#it in 1990, the Security Council
adopted resolutions under Chapter VII that onlynesg the aggressor, Irag, to confply

What make a council decision binding?
The Council may:
» Adopt both binding decisions and non-binding largguésuch as recommendations) in
resolutions explicitly under Chapter VII; and
» Adopt decisions intended to be binding in resohgioot under Chapter VII, or where
the source of authority is ambiguous.

The question as to:

Whether the Council has imposed an obligation Inigdinder Articles 24 and 25 should be
determined from the Council’'s actual language i ginen situation? And this seems true
for resolutions adopted explicitly under Chaptet & well, since they often also contain
non-binding provisions such as recommendationss Hot the reference to a particular
chapter that is the ultimate arbiter of whetheesolution contains binding provisions.
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Nevertheless it is a practical reality that Coutailguage often does display a degree of
ambiguity and that this stems from the complex aiigg that frequently precedes the

adoption of a resolution. This process is govelmethe need for political compromise and

sometimes the urgency of a particular situatioresehfactors often trump a more careful

consideration of wording and clarity.

Another is the absence of an authoritative soufaaterpretation of Council resolutions
other than the Council itself. However, it shoullipted that, in most cases, the Council
does use relatively clear language in its operagieagraphs. For example, it can be
clearly established that by using “urges” and ‘iesj” as opposed to “decides,” the
paragraph is intended to be exhortatory and natithgn But some cases are unclear. This
is particularly true when the Council adopts paapfs beginning with words such as
“calls upon” and “endorses”.

Another key question in the context of binding teon: Who can be bound by a Security
Council decision?or Which international actors can be bound byGobencil? In general,
international obligations are usually addressedstates Member states have the
responsibility under international law to implemé2auncil decisions whether general or
specific. Articles 25, 48 and 49 indicate thatesdbave the obligation not just to tolerate
binding Council decisions, but, depending on thecs content of those decisions, to
carry them out and join in offering mutual assis@rCouncil resolutions may:

« Bind all member states when that is the clear intan

» Bind those who are under specific obligations wtienrelevant paragraphs single out

states or groups of states.

It is important to note that th€harter refers to “states”, and not simply “goveremts.”
This suggests that not just the executive, but tthatstate as a whole is responsible for
ensuring that the legislative and judiciary at leltels (local and national) observe and
implement binding Council decisions.

But what is the situation regarding the bindingreleger of resolutions for non-state actors,
non-member states, and regional and internatiomggnisations? With respect to entities
other than states, there have been numerous aasekich the Council has addressed
demands directly to non-state actors and indivigluBhis includes armed groupke facto
governments and political factions. Perhaps thedfvihe most prominent historical cases
are Council demands towards the Angolan ref@Bio Nacional para a Independéncia
Total de AngoldUNITA), and Afghanistan’s Taliban.

However, uncertainty remains regarding the oblayatiof non-state actors and individuals.
Are Council demands directed at them legally big@iThe Charter is silent about non-
state actors, and there are concerns about thegous, practical expansion of Security
Council powers. The problem of binding non-membdates was particularly sensitive in



Page133 Ashalika Pandey

the early years of the United Nations, especiaflymany new states emerged after the
Second World War and as a result of decolonisation.

The question was addressed cautiously in early €Gbpractice. In resolutions 232 (1966),

277 (1970), 388 (1976) and 409 (1977), the Coumgiéd states not members of the UN to
act in accordance with its resolutions. This wasedaon Article 2 (6), which determines

that, the organisation:

“shall ensure that states which are not Membershef United Nations act in accordance
with these Principles so far as may be necessaryth® maintenance of international
peace and security.”

Under Article 2 (6), the organisation collectivelyreluding the Security Council—shall
ensure that non-member states act in accordanhaUMtCharter principles so far as may
be necessary for the maintenance of internatiorakce and security. In meeting this
obligation, the Security Council has at its dispasaprinciple a range of tools, from
soliciting cooperation to more coercive measures.

In these initial stages, the Council seems to Ipagterred to appeal to non-members rather
than issue demands. During the 1970s the Counpireded the ambit of its reach and
began the use of “all states” as opposed to “atestmembers.” In resolution 418 (1977),
the Council imposed an arms embargo on South Afmiaghich “all states” were required
to comply.

This practice intensified after the Cold War, inrtwalar in the context of resolutions
related to the former Yugoslavia. One example soligion 827 (1993), which established
the international tribunal. In that resolution, t@euncil decided that'all States shall
cooperate fully with the International Tribunal ant$ organs in accordance with the
present resolution and the Statute of the Inteomati Tribunal and that consequently all
States shall take any measures necessary under dbaiestic law to implement the
provisions of the present resolution and the Seatutcluding the obligation of States to
comply with requests for assistance or orders iddnea Trial Chamber under Article 29
of the Statute.”

But there remains some uncertainty as to whethesnmember states are under a binding
obligation to comply. If certain provisions in asodution are in the end seen as not
binding, what value do they have&Zertain provisions in Council resolutions may be
recommendations which, by their very nature, arehioding. However, they may also
contain a degree of obligation. Judge Hersch Lpatdt has suggested thak, resolution
recommending... a specific course of action createzesegal obligation which, however
rudimentary, elastic and imperfect, is neverthelassegal obligation... The state in
consideration, while not bound to accept the recemuation, is bound to give it due
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consideration in good faith.”
(It could also be argued that the Charter credeobligation of seeking a pacific solution
to any situation. In making recommendations, their€d may bring to the surface that
obligation if only by clarifying the link betweengarticular situation and the general duty
to seek a peaceful solution.)

The same conclusion could logically be extendedther non-binding provisions, such as
demands included in presidential statements. Witdlees are not legally obliged to accept
and carry out such provisions, the mere fact thatSecurity Council, the body conferred
with primary responsibility for international peaaad security, has pronounced itself on
an issue may give rise to the obligation to dulgsider Council messages in good faith.

Conclusion

1. There are several conclusions drawn from the albseussion with regard to
Security Council Resolutiofis

2. Chapter VIl is not the only basis in the Chartertfee adoption of binding Council
decisions. The Council can create obligations, dba@seits powers under Articles
24 and 25.

3. In some cases, the Council invokes Chapter VII fiamely political purposes) but
with no intent to impose binding obligations.

4. 1t is important to emphasise, however, that thisuth not be interpreted as a
“green light” for ambiguous drafting on the part@buncil members. This word of
caution seems relevant for both those who argueottiig Chapter VIl resolutions
are binding, and for those who argue against itaAsatter of policy, the clearer
the language adopted, the better the prospectsffietiveness and credibility of
Council decisions. Clarity may not be possible @erg occasion, but it seems
critical that every effort be made to avoid deaisidhat only prolong the problem
rather than solve it.

5. For resolutions with no mention of Chapter VII, hds therefore a zone of
uncertainty.

6. In some cases that may be a deliberate politiceticta-one which allows
compromise on strong action or a binding measuridewlsing softer or more
ambiguous language in order to offer some olivedneo the country in question.
However, as we have seen, such a tactic can ata@ po be counterproductive,
opening the way for future disagreements.

7. In other cases, this may be a result of the featt ttie legal basis for the action in
guestion may lie elsewhere, for instance in consettie right of self-defence. The
Council may be less inclined to consider a Chaptlr resolution in such
instances. But, as explained above, issues of arosif consent and
competence/legitimacy to grant it may emerge asptioating legal and political
factors for a multinational force or a peacekeempgration.

8. Where there is unity in the Council, the expligewf Chapter VII enables clarity.
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For many UN members clarity is particularly impottavhen Council decisions
have to be translated into domestic law. It is ofimportant to be able to
demonstrate to parliaments that Council enforcemm&a@sures are legal and valid.

9. This was the case with the proposal to transferri€aTaylor's trial to
International Criminal Court facilities in the Netitands. The Dutch government
signalled that it would be prepared to accept thasfer only if,inter alia, the
Council adopted a Chapter VII resolution to avoeyldr's detention from being
contested in Dutch courts (S/2006/207). This reslil resolution 1688 of 16 June
2006.
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Inadvertent Negligence

Anuranjan Sharma*

Introduction

A crime is an unlawful act or default which is dfeace against the public and renders the
person guilty to the act or default liable to legahishment.Since it is considered as anti-
social action the state reacts consciously bydiifi§ pain? Criminal law has been mainly
concerned with the protection of the elementaryiaddaterest in the integrity of life,
liberty and property. In words of Wechsler an emin&merican Jurist “The purposes of
the Penal Law is to express a social condemnatidierbidden conduct, buttressed by
sanctions calculated to prevent it.”

Whatever views are held about the penal law, no willequestion its importance in
society. This is the law on which men place théimate reliance for protection against all
the deepest injuries that human conduct can inflicindividuals and institutions. By the
same token, penal law governs the strongest fdraewere permit official agencies to
bring to bear an individuals. Its promise as amrument of safety is matched only by its
power to destroy. If penal law is weak or ineffeetibasic human interests are in jeopardy.
If it is harsh or arbitrary in its impact, it workgoss injustice to those caught within its
coils. The law the carries such responsibilitiesusth surely be as rational and just as law
can be.

Therefore legislature while drafting the penal lasvsured that extenuating factors may
not lead to exoneration of guilty. Thus when we eaaaross different crimes like culpable
Homicide, Murden, death or rash or negligent act ¥e notice subtle distinctions, and
degree’s, these various degree of crime deterntieesnputability and liability.

The topic inadvertent negligence comes under SB4A3IPC. Sec. 304A: reads as
following: Whoever causes the death of any persodding any rash or negligent act not
amounting to culpable Homicide, shall be punisheth wmprisonment of either
description for a term which may extend to two gear with fine or with both.”

Sec. 304A is directed at the offences outside #mge of section 299 & 300 i.e. where
there is neither intention nor knowledge. It limitself to those rash and negligent act
which causes death but fall short of culpable Hadeit The provision of this section

* Assistant Professor, Jagran School of Law, Dehrad
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apply to cases where there is no intention to caes¢h and no knowledge that the act
done in all probability would cause death.

Scope

Where the act in its nature criminal, the sectias ho applicatiof.The section does not
apply to cases where the death has arisen, nottfiemegligence or rash mode of doing
the act, but from, some result supervening upon atie which could not have been
anticipated. In order that a person may be guitigan this section, the rash or negligent act
must be the direct or proximate cause of the deHtb. section deals with homicide by
negligence. The section does not apply to a casehioh there has been the voluntary
commission of an offence against the person. Axtdably or possible commission of an
offence against the person. Acts, probably or jptessinvolving danger to others, but
which in themselves are not offences, may be offenmder Sec. 336, 337, 338 or 304A,
if done without due care to guard against the dangeconsequences. Acts which are
offences in themselves must be judged with regardhe knowledge or means of
knowledge of the offender and place in the appadprmplace in the class of offences of the
same charactér.

Where a man strikes at another with a spear, bensnitting a criminal offence, and that
offence remains just the same whether he hitsntéhded victim or by chance hits a third
person who intervenes between the fwo.

Negligence Advertent and Inadvertent & Duty to TakeCare

Responsibility for some crime may be incurred gy ittere neglect to exercise due caution.
Where the mind is not actively but negatively osgeely at fault. This is inadvertent
negligence. Since advertent negligence is knowreeklessness, the term negligence is
used as inadvertent negligence. In both casesiskemas an unreasonable risk that a
prudent person would not take but the recklessopensas aware of the risk, the negligent
person ought to have been aware of it but was not.

Advertent negligence is generally called as willfiggligence. In this kind of negligence,
the harm done is foreseen as probable but it isimiended or willed. In inadvertent
negligence, the harm done is either foreseen dedvilHowever, in both these cases
carelessness or indifferent as to consequencesept. The distinction between advertent
and inadvertent negligence can be understood bywfinlg illustration:

An operating surgeon may be fully aware of theogexirisk involved in carrying out the
surgical operation of his patient but if he stilrforms the operation as a result of which
the condition of the patient deteriorates, it vii# case of advertent negligence. If the
surgeon wrongly operates the patient due to igrueram a mistake his negligence would
be inadvertent.
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“Rash or Negligent Act”’

Criminal rashness is hazarding a dangerous or waattbwith the knowledge that it is so,
and that it may cause injury, but without intenttorcause injury or knowledge that it may
cause injury or knowledge that it will probably t@used. The criminality lies in running
the risk of doing such an act with necklessnegadifferences to the consequences.
Criminal negligence is the gross and culpable r¢glefailure to exercise that reasonable
proper care or precaution to guard against injutlyee to the public generally or to an
individual in particular, which having regard td #te circumstances out of which the
charge has arisen, it was the imperative duty @bittused person to have adopted.

Culpable rashness is acting with the consciousitieas the mischievous and illegal
consequences may follow, but with the belief that actor has taken sufficient precaution
to prevent their happening. The imputability ariesh acting despite the consciousness.

Culpable negligence is acting without the consaiess that the illegal and mischievous
effect will follow, but in circumstances which shdWat the actor has not exercised the
caution incumbent upon him, and that, if he hadybald have had the consciousness. The
imputability arises from the neglect of the civiagtyl of circumspection.

‘Not amounting to Culpable Homicide’

“Sec. 304A is directed at offences outside the eanigSec. 299 and 300, and obviously
contemplates those case into which neither intemir knowledge enters. For the rash or
negligent act which is declared to be a crime s ‘ot amounting to culpable homicide’,
and it must therefore be taken into account thatemtentionally or knowingly inflected
violence, directly or willfully caused is exclud&d.

“Death Must be the Direct Result”

In order to impose criminal liability under thiscsien, it is essential to establish that death
is the direct result of the rash or negligent ddhe accused. “It must be causa causans —
i.e. the9 immediate cause, and not enough that yt Ibeacausa sine qua non — proximate
cause.

“Res ipsa loquitur”

Where a vehicle driven at a high speed knocked dinvrdeceased who was walking on
the left side of the road and breaking the roadfdeing got stuck up in a ditch, it was

held that the maximum ‘res ipsa loquitor’ was apggtile and the accused driver could be
held guilty of rash and negligent drivifg.

The Supreme Court explained the principle in tHiof¥dng words “The principle of res

ipsa loquitor is only a rule of evidence to deterenof the Onus of proof in actions relating
to negligence. The principle has application onlgew the nature of the accident and
attending circumstances would reasonably lead & lhblief that in the absence of
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negligence the accident would not have occurred thedthing which caused injury is
shown to have been under the management and coftr@ wrong doer™

Punishment

The punishment prescribed under this section igigopment of either description for a
term, which may extend to 2 years, or with finendth both. A sentence in cases arising
under this section is a matter of discretion of thal court. Sentence depends on the
degree of carelessness seen in the conduct of d¢besed? Though, contributory
negligence is not a factor, which can be taken adnsideration on the question of the
guilt of the accused, it can be a factor for coastion in determination of sentende.

Cases

Supadi Lukadavs Emperor® - The accused, a girl of seventeen who happened to b
carrying her infant daughter tied on her back, hg@een exasperated at an altercation
which she had with her husband, attempted to comuidide by jumping into well. She
was found alive in the well next day but her childs drowned. The trial judge convicted
the accused of an attempt to commit suicide ara @&lsnurder and her infant child under
Sec. 309 and 303. Later on, it was held that thenoé which the accused had committed
was not murder, but causing death by negligent €omns i.e. Omission to put the child
down before jumping into the well. The learned jesligpf the Bombay High Court held
that when the girl attempted to commit suicide itite well she could not be said to have
been in normal condition and was not, thereforeneaware of the child’s presence and
that as she was not conscious of the child, theae mot such knowledge as to make
section 300(4) applicable. The learned judges ef Bombay High Curt found the girl
guilty under 304A.

State of Karnatakavs. Mohd. Ismail® — In this case a 27 year old motor cyclist pushed
from behind an old walking man of 85 years who @nstd head injuries and died on the
spot, the death was held as the result of rasmegligent conduct.

S.N. Hussain vs. State of A¥.— This is an appeal by special leave from the order of
conviction and sentence passed by the High Coutindhra Pradesh. The appellant, who
was a bus driver, had been charged before thedeédvtunsif Magistrate, Alampur, for
offense under Sec. 304-A and 337 IPC but was d@eduiThe state govt. appealed against
the to the High Court and the High Court has coted him under all these sections and
sentenced him to suffer rigorous imprisonment foyears under Sec. 304-A, IPC. The
appellant’'s defence was that he was neither rashnegligent and the accident was
unavoidable. He did not realize at all that a govdim was passing at the time and since
the gate was open he crossed the railway crossisgiuely oblivious of the fact that a
train was approaching. The learned trial magistesteepted the defence but the High
Court was pleased to hold that the appellant w#s fush and negligent.
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Here High Court held that appellant was whetheh @snegligent can be understood by
following distinctions “Rashness consists in hazardowing a dangerous Wactowith
the knowledge that it may be cause injury. The icratity lies in such a case in running
the risk of doing such an act with recklessnesadifference as to the consequences.”

Criminal negligence on the other hand, is the g@sd culpable neglect or failure to
exercise that reasonable and proper care and pi@tsito guard injury either to the public
generally or to an individual in particular, whidtaving regard to all the circumstances out
of which the charge has arisen, it was the imperaduty of the accused person to have
adopted. This definition of criminal rashness arithinal negligence given by straight. J.
in Empressvs. I[du Beg'® & has been adopted by courtBinalchandra Woman Pathe vs.
State of Maharahstrd®

On the basis of this distinction court found thas tcase was the clear case of unavoidable
accident because of the negligence of the gatemiapeping the gate open and inviting the
vehicles to pass.

Finally the order of conviction and sentence wasskle and the appellant was acquitted.
Cherubin Gregoryvs. State of Bihaf® - The appellant was changed with an offence under
Sec. 304A of the IPC for causing death of One Msidilen by contact with an electrically
charged naked copper wire which he had fixed upeaback of his house with the view to
prevent the entry of intruders into his latrine eTgrincipal point of view which appears to
have been argued before the learned Judges wathéhaccused had a right of private
defence of the property and that the death wasedanghe course of exercise of that right.

The learned court said that ‘A trespasser is natdtaw,a caput lupinemThe mere fact
that person entering a land is a trespasser ddesntile the owner or occupier to inflect
on him personal injury by direct violence. It i® doubt, true that the trespasser enteres the
property at his own risk and the occupier owes uaty do take reasonable care for his
protection, but at the same time the occupied trenttled to do willfully acts such as set

a trap or set a naked live wire with the delibefatention of causing harm to trespasgers.

Cases related to Medical Negligence

Lakshmanan Prakash (Dr.ys.Staté” A person sustained fracture injuries in an accident
He died while he was under operation. The causkeath was found to be administration
of spinal anesthesia which was injected throughadpmihord without checking the bearing
capacity of the patient. Court found it the caserahinal negligence. “The failure of the
surgeons to check the state of the patient aftesthasia will amount to negligence” the
court said.

In another cas®, the accused a Homoeopathic practitioner admiridtéo a patient
suffering from guinea worm, 24 drops of stramoniamd a leaf to dhatura without
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studying its effect; the patient died of poisoniiigpe accused was held guilty under this
section.

Mahadev Prasad Kaushik vsState of U.P.(2008}* — In this case the victim took his
father to the hospital for pain in back-bone. Thecr administered the wrong injection,
due to which the condition of the patient detetiedaand finally he died.

The victims stressed that the act of the doctoraudzable homicide amounting to murder.
Whereas doctors denied and in order to escapaatiéty declared that the patient was
‘brought dead’ to the hospital. The matter wenthi court. The learned court said that the
intention to kill cannot be attributed to the dogto this case, however the medical
practitioner failed in duty to take care which awlipary prudent man have taken while
doing the act. The doctor must have checked tleetion before giving it. Therefore liable
for Medical Negligence.

Other Cases: related to 304(A) were

1. Where the accused received poison from her paratocagiminister to her husband as
a charm and administered it with the result thattlileensured, but she did not know
that the substance given to her was noxious Umilsaw its effects.

2. Where the accused receiving a powder from an enefnper relative took no
precaution to ascertain whether it was noxiousraixagd it with food believing that by
doing so she would become rich but four of the gressvhat at food died.

3. Where the accused administered to her husband dlydpaison (arsenic oxide)
beliez\éing it to be love potion in order to stim@dtis affection for her and the husband
died:

It was held in all the above causes that the ddtsecaccused were either rash or negligent.

Conclusion

Negligence in Sec. 304A is both advertant and iagtdnt. Advertant negligence is known
as Recklessness and inadvertence by name negligsalfe In both the cases there is a
risk involved in the act, of which the recklessquer is aware even than he continues to do
the act believing it would not happen & it happens.

Whereas the negligent person is not aware of siebut he incurs liability due to his
failing in duty to take care which an ordinary pead man would have taken in such
circumstances.
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LGBT Rights - Are the Laws Rightly Stated

Ms. Leena Chhabra*
Ms. Prerna Gupta

Introduction
The only abnormal people are those who don't lowgdady. If all the people of the world
thought this way, the world today would be in aafion of unbiased peace. However, the
actual picture differs a lot from this notion, tgddhe world stands divided on various
factors. People look for reasons to discriminat¢hvdach other; we take pleasure in
identifying ourselves to one particular group ahdrt ferociously indulge in constantly
proving our group better and letting down the otlp@up. There are so many reasons that
create a divide-religion, sex, caste, creed, rgueysical appearances, territories,
psychological conditions and what not; and nowhbman creatures of god have created
another criterion for widening this divide, the pbo of the world have agreed upon
discriminating love and sexual interests. This atcalls for a discussion on the rights of
LGBT persons.

LGBT is an initialism that stands for lesbians, gagnsgender and bisexual and along
with heterosexual they describe people’s sexuantation or gender identity. Informally,

they can be said to be the persons with some diffesexual or love interests than the
persons with usual thought process. The term lasbrafer to the women who are
romantically and/or sexually attracted to womere tbrm gay refers to men who are
sexually and/or emotionally attracted towards ntée; term transgender is an umbrella
term used to describe people whose gender idetliffigrs from that usually associated
with their birth sex; while a bisexual person isn@@ne who is emotionally and/or sexually
attracted to persons of both sexes. These perserdifterentiated and debated upon only
because of the reason of their different sexuatation and different love interests.

At present, the world is divided in its opinion aeding such persons. Some parts of the
world stay on the darker side and practice utmaglty and disguise against such persons
denying them the basic human rights, totally disapipg of the interests of such persons
reasoning their views on religion, values and sacts being unnatural and offensive;
while there are various regions of the world whaattept such relationships with arms
wide open, where such people are not treated with adverse diversification and are also
allowed to marry and adopt children; while there amumber of other nations which take
a neutral view and neither do they penalise suthraar do they recognise them fully; this

* Assistant Professors at IIMT & School of Law, GB3U, Delhi and Research Scholars at
Mewar University, Chitorgarh, Rajasthan.



Ms. Leena Chhabra & Ms. Prerna Gupta Pagel44

paper discusses about such diversified opiniondamsl prevailing in various parts of the
world.

There prevails a very strong sense of disparity @mroversy on the international front
regarding the legal rights of the LGBT persons, Hralissue as to whether such people
should be denied or granted legal rights and shbeltteated at par with other people of
the so called normal sexual and emotional inclamastill remains disputedEquality may
perhaps be a right, but it seems that no poweranthecan turn it into a fact'it appears
that the present scenario proves this right.

LGBT is an acronym that collectively refers to teebian, gay, bisexual, and transgender
community. In use since the 1990s, the term LGBanisadaptation of LGBT, which itself
started replacing the phrase gay community beginininthe mid-to-late 1980s, which
many within the community in question felt did rmatcurately represent all those to whom
it referred. This initialism has become mainstreasna self-designation and has been
adopted by the majority of sexuality and gendentitiebased community centers and
media in the United States and some other Engpslalsng countries.

The word“lesbian” is derived from the name of the Greek island afdas, home to the
6th-century BCE poet Sapph&rom various ancient writings, historians have gegt
that a group of young women were left in Sapphbage for their instruction or cultural
edification. Not much of Sappho's poetry remaing, that which does reflects the topics
she wrote about: women's daily lives, their reladltips, and rituals. She focused on the
beauty of women and proclaimed her love for §irls

The word“gay” describes a person who is sexually attracted tplpeaf the same sex.
They are often also romantically interested in pead the same sex. This means males
who like other males or females who like other fespaThe word "gay" can mean any
homosexual person, but sometimes it specifically amse homosexual men.
Bisexuality is romantic attraction, sexual attrantor sexual behavior toward both males
and females. The term is mainly used in the cordERuman attraction to denote romantic
or sexual feelings toward both men and women. i alao be defined as encompassing
romantic or sexual attraction to people of all ganidentities or to a person irrespective of
that person's biological sex or gender, which ismetimes termed pansexuality,
Transgenderis the state of one's gender identity (self-idaraiion as woman, man,
neither or both) not matching one's assigned skntification by others as male, female
or intersex based on physical/genetic $ex)

A person is calledintersex” when his/her genitalia may be malformed. They rakp
have male and/or female secondary sex charaatsr(stich as body shapé&Queer” is
originally a term which has various meanings agssigio it like:Deviating from the
expected or normal; strangedd or unconventional, as in behaviour; eccentica
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questionable nature or character; suspici@langFake; counterfeit but in the current
context, it can be said to be a slang used for semamlity.

Basically LGBT persons are the ones which leadfierdint life from the main stream
heterosexuals either by the reason of the varied émd sexual interests; or they can be
said to be the persons who are not in sync witlyémeler that they were born with because
of some natural complications or by the mere remsdbheir interests and inclinations.

History of LGBT

The history of LGBT people dates back further thmanst people may think. Some
incorrectly believe that being lesbian, gay, bisdxwr transgender (LGBT) is a
contemporary movement. History demonstrates, horyelat as long as there have been
people, there have been LGBT people. LGBT commesitiave played an important role
in the history of the world. Most people in orthadmuntries like India oppose the LGBT
movement as being a mark of modernization or dfiguie west but the reality differ from
this notion. In modern cultures, a myth has beeragh mostly by homophobic religious
groups, that homosexuality is primarily a moderremdmenon, that it is a chosen
orientation, and it is a symptom of moral decliMmast men in ancient Greece and Rome
engaged in at least occasional homosexual corgadta not insignificant number of the
marriages consummated in both civilizations wermadsexual. The ancients did not view
gender as a determining factor of who should lovebe married to whom; the
qualifications related solely to matters of age bindbgical relationship.

Indeed a vast corpus of literature has been lefiyuthe ancients, which celebrates same-
sex relationships, and which in many cases is hootioe Much of the literature of
“straight society” also makes clear, in a variefyways, that homosexual relationships
were widely acknowledged, not considered immordkonful,” but rather were considered

a normal part of life. In many “primitive” societiesuch as those studied in Africa and the
Pacific Islands, the patterns seen are often thee s@s those seen in ancient Greece and
Rome. Adolescent males would often pair-bond, eagadrequent homosexual relations,
and exhibit great love for each other, until tmegicame to become fathers and husbands.
They would then make a choice — going on to findo@assigned) a wife, and abandoning
their same-sex partner. The choice was often diffie and not a few chose to remain with
their same-sex partner for the rest of their livedot of ancient texts like the Bible, the
Quran etc. mention about homosexuality be it incdiademnation and criticism, this in
itself serves as a proof of its existence sincevérg beginning.

The Present Situation

LGBT: Country-Wide Phenomenan

Regarding LGBT rights the world stands differem@tin opinions. Some countries
legalize and allow such rights while some othetsllp disapprove of them and even
criminalize such acts. There are certain natioks Iran, Saudi Arab, Yemen, Sudan,
Mauritania and a few others which not only disapprof homosexuality but may also
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impose death penalty for practicing homosexualitile certain other advanced nations
like Canada, Brazil, Argentina, South Africa, Swed®@slo, Spain and France are amongst
the very few progressive countries which legals@a-sex marriage.

United States of America:

LGBT rights in the United States have evolved avwee and vary greatly on a state-by-
state basis. Sexual activity between consentinfsadod adolescents of a close age of the
same sex has been legal nationwide since 2003ygnirto the U.S. Supreme Court ruling
in Lawrence vs. Texds Age of consent in each state varies from age 18; some states
maintain different ages of consent for males/fesalesame-sex/opposite-sex relations.
Although The U.S.A. is a very progressive natibmecognises foreign same sex marriages
but still hasn’t expressly legalised the same. LGRjhts related laws including family,
marriage, and anti-discrimination laws vary byet&ome states offer civil unions or other
types of recognition which offer some of the legahefits and protections of marriage.
Adoption policies in regard to gay and lesbian ptralso vary greatly from state to state.
Some allow adoption by same-sex couples, whilerstban all unmarried couples from
adoption.

In 1972, the Supreme Court of Minnesotd8aker vs. Nelsohruled that a state's denial of
a civil marriage license to same-sex couples didviadate the U.S. Constitution. In 1993,
the Hawaii Supreme Court ruled that the state @atisin's ban on sex discrimination
entitled same-sex couples to a civil marriage keeunnless the state could prove it had a
"compelling state interest" for denying such an®e A lower court in Hawaii then found
that the state had failed to show such a compeifiterest, and same-sex marriage was
legal in Hawaii for a day, before the judge stay®d ruling. Hawaii amended its
constitution in 1998 to allow the legislature tetreet marriage to different-sex couples.
On November 18, 2003, the Massachusetts Supremet @ad inGoodridge vs.
Department of Public Healththat gay and lesbian couples could not be dehiedight to
marry because of the Equal Protection Clause o$ttite constitution. Same sex marriage
became legal in Massachusetts on May 17, 20@h May 15, 2008 the California
Supreme Court ruled in In re Marriage CdSedeclared the stature banning same sex
marriage was unconstitutional and gay and lesbiaiples could not be denied the right to
marry because of the Equal Protection Clause o$t#ie constitution. Same sex marriage
became legal in California on June 16, 2008. Ondxder 5, 2008, a constitutional ban
on same-sex marriage overturned the Supreme Cetididn legalizing same sex marriage
but this was itself overturned by Judge Vaughn \&faik Perry v. Browh and ruled
unconstitutional because of the state's Equal &wote Clause on August 4, 2010. This
was upheld on February 7, 2012 by the United St&msrt of Appeals for the Ninth
Circuit and was heard by the United States Supr€mert in June 2013 with the same
results.

On October 10, 2008 the Connecticut Supreme Calet inKerrigan vs. Commission®r
that gay and lesbian couples could not be deniedigit to marry because of the Equal
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Protection Clause of the state constitution. Sagmengarriage became legal in Connecticut
on November 14, 2008. On April 3, 2009 the lowa réome Court ruled iWarnum vs.
Brien'® that gay and lesbian couples could not be demiedight to marry because of the
Equal Protection Clause of the state constitut8ame sex marriage became legal on April
26, 2009 in lowa. On September 22, 2010 the Supr€émet of Florida ruled inIn re:
Gill that the 1977 ban on homosexuals adoptingdofiil in Florida was unconstitutional
allowing same sex couples to adopt children ini&&rOn April 7, 2011 the Supreme
Court of Arkansas ruled iArkansas Department of Human Services vs. Cthat the
Arkansas Proposed Initiative Act No. 1 that banned-married couples from adopting
children was unconstitutional allowing same sexptesito adopt children in Arkansas.

The Islamic Republic of Iran:

Since Iran is a country which derives its rootsrfneligion and bases its laws on Islam, it
is in strong opposition of the LGBT rights. In Irdromosexuality is a crime punishable by
imprisonment, corporal punishment, or in some cagesdomy, even execution of the
accused is legal under the laws of this countytegnment’. Gay men have faced stricter
enforcement actions under the law than lesbiaas.ifrsists that it does not execute people
for homosexuality, and those who have either cotedhitrape, murder, or drug
trafficking'®. Transsexuality in Iran is legal if accompanied &gex change operation;
howelger, transsexuals still report societal inemhee as in other societies around the
world™.

Since the 1979 Iranian revolution, the legal code heen based on Islamic Shariat law.
All sexual relations that occur outside a tradigibrheterosexual marriage i.e. sodomy or
adultery are illegal and no legal distinction isdedetween consensual or non-consensual
sodomy. Homosexual relations that occur betweeseartting adults in private are a crime
and carry a maximum punishment of death. At therdigon of the Iranian court, fines,
prison sentences, and corporal punishment are lystefried out rather than the death
penalty, unless the crime was a rape.

LGBT Scenario in India:

Chapter XVI, Section 377 of the Indian Penal Coaléndy back to 186Introduced during
the British rule of India, criminalises sexual ®ities "against the order of nature”,
arguably including homosexual acts. It reads as-

377. Unnatural offences“Whoever voluntarily has carnal intercourse agathe order of
nature with any man, woman or animal shall be ghedswith imprisonment for life or
with imprisonment of either description for termialihmay extend to ten years, and shall
also be liable to fine”.

Explanation: Penetration is sufficient to constitute the chintercourse necessary to the
offense described in this section. The ambit oftiSec377, which was devised to
criminalize and prevent homosexual sex, extendany sexual union involving penile
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insertion. Thus, even consensual heterosexual sats as fellatio and anal penetration
may be punishable under this law.

The movement to repeal Section 377 was initiateAIBS Bhedbha vs. Virodhi Andolan

in 1991. Their historic publication Less than Gay:Citizen's Report spelled out the
problems with 377 and asked for its repeal. Asdhse prolonged over the years, it was
revived in the next decade, led by the NAZ Foumfa{india) Trust, an activist group,
which filed public interest litigation in the Delligh Court in 2001, seeking legalization
of homosexual intercourse between consenting aduidts2003, the Delhi High
Court refused to consider a petition regarding lggality of the law, saying that the
petitioners had nfmcus standin the matter. Since nobody had been prosecutetien
recent past under this section it seemed unlikedy the section would be struck down as
illegal by the Delhi High Court in the absence ofpatitioner with standing. NAZ
Foundation appealed to the Supreme Court agaimsdétision of the High Court to
dismiss the petition on technical grounds. The &mner Court decided that NAZ
Foundation had the standing to file a PIL in thase and sent the case back to the Delhi
High Court to reconsider it on merit. Subsequerttigre was a significant intervention in
the case by a Delhi-based coalition of LGBT, womemid human rights activists called
‘Voices Against 377, which supported the demandé¢ad down' section 377 to exclude
adult consensual sex from within its purview. Hoeevlhe Supreme Court has reversed
the July 2009 ruling of the Delhi High Court decinializing gay sex between consenting
adults in private. In the world’s largest democraeyl its second largest country, gay sex
is illegal and the status of homosexuals has bedbaieof criminals once again. In its
review petition the center said: “The judgment etgffrom apparent on the face of the
record, and is contrary to the well establishedgiples of law laid down by the apex court
enunciating the width and ambit of Fundamental Rigimder Articles 14, 15 and 21 of the

Constitution”*’

Whether Section 377 IPC Violates Constitutional Gueantee of Equality under
Article 14 of The Constitution

The scope, content and meaning of article 14 ofCGbastitution has been the subject
matter of intensive examination by the Supreme Caoura cantena of decisions The
decisions lay down that though Article 14 forbidass legislation, it does not forbid
reasonable classification for the purpose of lagish. In order, however, to pass the test
of permissible classification, two conditions mus¢ fulfilled, namely, (i) that the
classification must be founded on an intelligibifedentia which distinguishes persons or
things that are grouped together from those thaledt out of the group; and (ii) that the
differentia must have a rational relation to thgeotive sought to be achieved by the
statute in question. The classification may be étmthon differential basis according to
objects sought to be achieved but what is impiicit is that there ought to be nexus i.e.,
casual connection between the basis of classificaind object of the statute under
consideratiort® In considering reasonableness from the point efvwof Article 14, the
Court has also to consider the objective for suabsdfication. If the objective be illogical,
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unfair and unjust, necessarily the classificatiot mave to be held as unreasonabll@he
other important facet of Article 14 which was sted in Maneka Gandhi is that it eschews
arbitrariness in any form. The court reiterated wwisas pointed out by the majority E1P.
Royappa vs. State of Tamil Natfu that “from a positivistic point of view, equaliig
antithetic to arbitrariness.”

Conclusion

After analyzing the world wide scenario of the was aspects regarding the LGBT
persons, it can be concluded that there existe t@parate worlds of vision regarding such
persons, somewhere they are given equal or evamspghts in comparison to the others
while somewhere they are penalized and even slawgghtfor practicing such sexual
diversifications: while there are certain natiorisich keep a blind eye towards such acts.
But a majority of nations do not accept such pcastibecause of the paradoxes prevailing
in the society. There a lot of misconceptions othmyprevailing in the societies regarding
such acts like them, being a consequence of thanedd modern day outlooks or them
only being an act of lust. People totally overlothie other aspects like the natural
deformities or inclinations and formulate their mipns considering themselves to be
superiors by the only reason of being heterosextatsthe analysis of the country wide
scenario, it is observed that even in the countiesre equal or special rights are given to
such persons, they are still reported case ofdriésutal racist activities against the LGBT
persons. It is therefore concluded, that not onéystatutes or the government of countries
that creates a problem, but the main problem ighénmindset of the people and that is
what needs to be changed.
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Law & Morality: The Context of Suicide and Homosexuality

Animesh Kumar*
Abstract

With the topic of public morality its autumn anduht in its pro-bono dissemination, the article
discuss the issue and the psychology behind thefamimmitting suicide and the law which needs
to take a new dimension in the legislative fieldhofnosexuality. It contains some analogical
deductions of landmark cases by the Indian Judiigstem and it proposes a vanguard to the
existing laws. It debates the subject on the manal the legal aspect. As regards homosexuality, we
are firmly of the view that every person should lgisther basic human rights to live a dignified
manner. The sentiments of a community should nabhstrained on the other community in the
grab of the public morality because the shape whigh law has to take largely depends on the
goals and ideals of the community enacting it. €h&hrall not be any intervention by the third party
when two people have mutually consented for atiingativate and the same doctrine of consent has
to be applied in cases of the attempt to suicideus] the discussion reveals the transformation
which the society and societal norms have undergomkappeals to the masses that the law does
need a change.

Introductory

From the point of view of Kelsonite concept of lalwe Grundnorm of the India law was
the British crown who possessed unlimited and whdbdi powers of suppression and
subjugation of native Indians. And in the wordKoishna lyer J., the present crisis in the
Indian legal system is due to complete dependendhe colonial jurisprudence. Though
we have started covering our own aspects for exathgl recognition of transgender, India
has inherited as a hangover of the British rulepti and practice English legal system
which has created conflict between old laws and enodhotion of justice. He firmly
believed that law consists not of propositions aldsut of legal institutions which cherish
in the society. Therefore, according to the chamgiguirements law has adopted itself
and keep on evolving itself.

In so far as our country is concerned, mythologiag Lord Ram and his brothers took
jalasamadhi in river Sarayu adjacent to Ayodhyajeart history says Buddha and Mahavir
achieved death by seeking it; modern history oépamhdence says about various fasts unto
death undertaken by no less a person than Mahatamall whose spiritual disciple
Vinoba Bhave met his end only recently by goindgast, from which act (of suicide) even
as strong a Prime Minister as Mrs. Indira Gandhildmot dissuade the Acharya. Suicide
was permissible in certain circumstances in andreia. This is evident from the words of
Manu when he says:

* LL.M. Student, Centre for Post Graduate Legaluslies, SLS, Babasaheb Bhimrao Ambedker
University (A Central University), Vidya Vihar, RaBareilly Road, Lucknow-226025.
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“A Brahman having hot rid of his body by one ofdgbanode (i.e. drowning, precipitating,
burning or starvation) practiced by the great sagssexalted in the world of Brahmana,
free from sorrow and fear.”

Not a shred of evidence suggests that homosexualiiny form was intolerable in our
history; thoughshastrassuggedghat sexual activities should be utilized for peation.
The ancient Hindu scriptures, such as Rig Veda rolda@ mention to sexual acts between
women. Further the carvings and depictions in #mdus temples of Khajuraho, Konark,
Puri are proof of the same.

Stories of Muslim Nawabs and Hindu noblemen withitsasuch as maintaining a harem
full of young boys also point towards the existentéhe notion of same sex relationships.
Not to overlook the fact that India is also thethptace of the Vatsayan’s Kamasutra,
which is hailed as the bible of intimate acts timatudes a complete chapter referring to
homosexuality.

With the coming of the Aryans in 1500 B.C., andeassn of the patriarchal system of

society, homosexual tendencies were looked down apd suppressed. Links to the same
find a mention in the Manusmriti, which discussesiphment for homosexual behaviour

and this directly indicates that the norm of corspay heterosexuality was preached and
prescribed by the Brahmins.

With the advent of the British Raj came the Purdahvalues, which regarded display of
sexuality as evil or satanic. To the Puritans, esagted for the sole reason of procreation,
and thus homosexuality was considered to be cgrtmaBod’s will.

Law as it Stands Today

Section 309 was enacted with the view of prevengueishment and induce deterrent
measure but the reason behind suicide are crudggkrtbat this macabre section further
enhances suffering by inflicting punishment for #aene would be unjust. The principle of
criminal justice system fails if the purpose of f@nment frustrates the ends of justice.
Constitutional validity of section 309 has beenligmged at various instances but in the
case ofState vs. Sanjay Kumar Bhatiathe Hon’ble Delhi High Court very rightly
criticized stating:

“...Instead of the society hanging its head in shéma¢ there should be such social strains
that a young man should be driven to suicide comgsits inadequacy by treating the boy
as a criminal. Instead of sending the young bogsychiatric clinic it gleefully sends him
mingles with criminals.”

Then moral debate arose whether Right to life idetuRight to die to which the Hon’ble
Apex Court of India in the cade. Rathinamvs. Union of India?, held thatit's a cruel
and irrational provision which violates Article Zif the Indian ConstitutionExpanding
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the scope of Article 21, the court upheld tHRight to LifeincludesRight not to live a
forced life But the above precedent did not sustained fog lnmd immediately after two
years, the same Hon’ble Supreme Court of Indi&ian Kaur vs. State of PunjaB, a
Constitution Bench overruled its previous decisiobserving‘Right to Life is a natural
right embodies in Article 21 of constitution, buticgdde is unnatural termination of
extinction of life”

As regards homosexuality, the law during the Hritiolonial rule was coercive and
counterproductive to social needs of the Indianpfeedt was suppressive and insensitive
to the sentiments and expectations of the Indi@hs. British rulers paralyzed the peace
and prosperity of Indians by dividing them on tleesik of caste, creed, religion, language
and occupation so as to perpetuate tension andiaterifetween different communities to
meet their selfish needs. Thus, law in India agdtbefore the India independence was
formal, rigid, repressive and punitive as contergulaby the Austinian conception of
imperative theory of law. In strict Austinian sensanctions were imposed on Indians in
the names oflustice-According to law’

The Chapter XVI, Section 377 of the Indian Penat€ds a piece of legislation which
introduced British sense of morality in India byraVlacualay that criminalizes sexual
activity “against the order of nature”

The Naz Foundation India (Trust) vs. Govt. of NCT Delhiwas much appreciated
judgment. However, this judgment has been overrblethe Supreme Colrivhich had
created huge chaos among the various non-goveramemganizations as well as other
agencies which works for the homosexuals.

The Hon’ble High Court of Delhi in above judgemevds full of learning and references
to literature on psychiatry, genetics, religion acmurt judgement delivered in other
jurisdiction, particularly the United States andh@da. It refers to the report of the British
Wolfenden Committee and the Sexual Offences Ac§71%y which English law de-
criminalized homosexuality. It fortifies its conslons by the 172 report of law
Commission which also took the same vié®ection 377 in its present form has to .go’

In its 172¢ report, the Law Commission has recommended deleticSection 377 IPC,
though in its earlier reports it had recommendeal ristention of the provision. In this
report law Commission of India focused on the neeckview the sexual offences law in
the light of increased incidents of custodial raged crime of sexual abuse against
youngsters and inter alia, recommended deletings¢totion 377 of IPC by effecting the
recommendation amendments in Section 375 to 37®kdat Penal Code.

Causes of Suicide
a) The death of a loved one,
b) A divorce, separation or breakup of a relationship,
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¢) Losing custody of children or feeling that childstady decision is not fair,
d) A terminal illness,

e) Being victimized (domestic violence, rape, assaafiged etc).

f) Sexual abuse,

g) Inability to deal with a perceived ‘failure’ and

h) Drugs and Alcohol abuse.

Under these circumstances an individual can takstidr steps, and to alleviate the pain
and suffering, he is compelled to end his miselingaishing the gift of life but if he fails
then he is subjected to dire consequences. Itris ¢he the individuals require help rather
than chastisement. Suicide occurs in all ages.ikitegift given by God and he alone can
take it. Its premature termination cannot be appdodyy any society. But when a troubled
individual tries to end his life, it would be crwid irrational to visit him with punishment
on his failure to die. It is his deep unhappinessctv causes him to try to end his life.
Attempt to suicide is more a manifestation of aedsed condition of mind deserving of
treatment and care rather than penalty. It wouldb®ojust and fair to inflict additional
legal punishment on a person who has already ®dffegony and ignominy in his failure
to commitsuicide.

The maximActus non facit reum nisi mens sit fisaa basic tenet driminal Lawwhich
states that act alone does not make a man guilgssimis intentions were so. No person
could be punished in a proceeding of criminal reiumless it can be shown that he had a
guilty mind’. It is the combination of acA¢tus Reusind intent Klens reusvhich makes

a crime. The intent and the act must both concuottstitute a crinfe There can be no
crime large or small without any evil inténThe responsibility in crimes must depend on
the doing of a “willed” or “voluntary act” and a piular intent behind the dft

Though doctrine omens reahas no application to the offences in general ut@€r yet
the doctrine has been incorporated under the geasaisions by provisions regarding as to
the state of mind required for the particular offermave been added in the sections itself
by using words as intentionally, knowingly, volurlta fraudulently, malignantly,
recklessly, maliciously, dishonestly, negligentkg.e depending upon the gravity of the
offence concernéd The doctrine ofnens reds omitted in the crimes which attract strict
liability.

To “commit suicide” is for a person voluntarily to do an act for thegose of destroying
his life, being conscious of that probable consagaeand having, at the tinisufficient
mind to will the destruction of lifé®. The word suicide is not defined in the Indian &en
Code, and as Kerala High Cdlirbeld that‘finding of suicide must be based on evidence
of intention. Every act of self-destruction woulst some within the meaning of suicide,
provided it is the intentional act of the party kving the probable consequence of what he
is about. Suicide is never to be presumed. Intentidhe essential ingredient”
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Suicide, as has already been noted, Rsgchiatric Problefffand not a manifestation of
criminal instinct. It has been stated that shoafter passing of Suicide Act, 1961 (in
England), the Ministry of Health issued recommeiwtatadvising all doctors and
authorities that attempted suicide was to be reghed a “medical and social problem”, as
to which it was stated that the same was more @pikg with present day knowledge and
sentiment than the purely moralistic and puniteaation expressed in the old law.

In Kharak Singh vs. State of Uttar Pradesh®®a question was raised whether the right to
privacy could be implied from the existing Fundataémiights such as Articles 19(1)(d),
19(1)(e) and 21. The majority of the judges said @onstitution does not in terms confer
any like constitutional guarantees:utther the right to personal liberty takes in raly
the right to be free from restrictions place on himvements, but also free from
encroachments on his private life. It is true that constitution does not expressly declare
a right to privacy as a fundamental right, but the&d right is an essential ingredient of
personal liberty. Every democratic country sanetifdomestic life...So, it was held that
the right to personal liberty takes in not onlyight to be free from restrictions placed on
his movements, but also free from encroachmentsisnprivate life. It is true our
Constitution does not expressly declare a rigiprieacy as a fundamental right, but the
said right is an essential ingredient of persoib&irty. Every democratic country sanctifies
domestic life; it is expected to give him rest, piogl happiness, peace of mind and
security. In the last resort, a person's houserevhe lives with his family, is hiscastlée;

it is his rampart against encroachment on his peiddierty.

In case ofPeter Samual Wallacevs. Inspector General of Police, New Delff,
DelhiHigh court held that right of personal libeity Article 21 as a right of an individual
to be free from restrictions or encroachments @npleirson, whether these restrictions or
encroachments are directly imposed or indirectiyught about by calculated measures.
No-one should be subjected to arbitrary interfegendth his privacy, family, home or
correspondence, nor to attacks on his honour artatipn. Everyone has the right to the
protection of the law against such interferenceatiacks.’

The 210" Law Commission repdft stated that the act of suicide cannot be saideto b
against religion, morality or public policy, and ant attempted suicide has no baneful
effect on society. Further, suicide or attempt tommit it causes no harm to others,
because of which State’s interference with theqakliberty of the persons concerned is
not called for.

Morality and Social Acceptance of Homosexuality

Homosexuality is not a matter of individual choittehinge on on ones sexual orientation.
Researchers have different views on the sourceexiiad orientation. Some say it is a
genetic factor or an in born trait; others attrébitt to experiences in childhood. Most
scientists agree that homosexuality is not a conscichoice that can be voluntarily
changed and it is not advisable to try and consemeone’s sexual orientation since it
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would not only require changing ones sexual behaviout also reconstructing ones
emotional, romantic and mental state of mind.

Further scientists have proved that there are inemtzuroatomic differences between gay
and heterosexual people. Thus people are bornmghyhay do not become so as a matter
of choice. Sexual preference does not change wattainor social codes across the world,
it remains constant across cultures irrespectiwghatt that culture accepts or condemns.
The opinions on morality of homosexuality vary sgly in different cultures and belief
system. In recent decades, western society gasuahadcome to accept the sexual
orientation as normal, and many laws governing temxoals relationships have been
abolished’. These changes can be attributed to many of thne smuses that led to the
sexual revolution, to the persistence of the gglgts movement, to a better understanding
of the difference between homosexuality and paelapand to new scientific research on
the causes of sexual orientation.

Why it is that legislation on homosexuality hasused such moral outrage and galvanized
SO many groups into action? Our concern about tbealrguality of life seems to be
limited to a number of specific issues only.

The greater permissiveness towards homosexualigssentially a product of changed
ideas of social moralify. It is still true that morality is confined to aamow list of
command and prohibitions. The India society hasagoepted homosexuality till date but
it has been gaining recognition gradually. Onehef inain contributors to this increasing
recognition is the India cinema. Even the mediaaistoo far in trying to get homosexuals
their due. Homosexuals are also human species endehhave the right to treated as
human without any social boycott.

Unfortunately homosexuality in India as in manyestibountries attracts intense antipathy
which may well be called Homophobia. In common lazamgg it means fears and dislike of
homosexuality and of those who practice it. Thedyarhich may have been coined in the
1960s, was used by K. T. Smith in 1971 in an artatitied Homophobia: A Tentative
Personality Profilé®. In 1972, George Weinberg's bodBociety and the Healthy
Homosexualdefined it asthe dread of being in close quarters with homosdst Mark
Freedman added to that definition a descriptiomahophobia a&n extreme rage and
fear reaction to homosexuafé'.

Thus popular morality or public disapproval of e@mtacts is not a valid justification for
restriction of the fundamental rights under Artiéle. Popular morality, as distinct from a
constitutional morality derived from constitutionablues, is based on shifting and
subjecting notions of right and wrong. If thereaisy types of ‘morality’ that can pass the
test of compelling state interest, It must be ‘dibasonal’ morality and not the public
morality. This aspect of constitutional morality ssstrongly insisted upon by Babasaheb in
the Constituent Assembly.
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Conclusion

The menace of both these sections plays monototte thé twisted sense of morality,
subjudicating the will of common man to these anawistic laws. The legal system of a
country is a part of its social system and reflélatssocial, economic, political and cultural
characteristic. The India legal system based otisBrimodel is full of technicalities and
procedures and this makes the system still forétgmajority of Indians. It is human
tendency to highlight differences than realize Enties, which is why Gods diversity in
creation instead of being glorified is shunnedyddaand despised. Society has become
nothing but a manifestation of our dislikes ancagdreements and we claim that we don’t
judge or disagree with those differences but imatly the society does and we follow its
example. There is no cure to a darkness that retieelight of the day. Moment has come
for change which long back has been adopted andptat by educated world. The
universal law of Human Rights also states thatatawrms, tradition, custom or culture
cannot be used to curb a person from assertinfyhilamental and constitutional rights. If
we were to accept the justification, given to usbitural views, public policy and societal
values, which are used to restrict a person’s rigji@n there would have been no
progressive legislation enacted in our Countryitiarn homosexuality was decriminalized
in a select few countries and this triggered ohairt reaction where other states started
enacting policies in the nature of anti-discrimovgt or equal opportunity laws to
safeguard the rights of homosexuals. No more camrern@in subject to the whims of
bygone era; society is progressing, and now igithe of criminal justice system to do the
same.

“...that the purpose of society is to make men virtuand such is the purpose of law, that the end
of the law is to maintain justice in society, thegal restrictions can be justified only so farthgy

promote freedom of the individuals in the society.................coooiiiin e, Immanuel Kant
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